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Foreword 
 
"In 2011, a Committee established by the Chief Justice of the Family Court and the Chief 
Federal Magistrate, consisting of: 

 

Pam Hemphill, Principal, Child Dispute Services, Family Law Courts, South Australia 

Justice Colin Forrest, Family Court of Australia, Queensland   

Federal Magistrate Peter Cole, Federal Magistrates Court of Australia, South Australia  

Mary Lonergan,   solicitor and ICL, Victoria  

Alex Wearne,   solicitor and ICL, New South Wales    

 

began to meet and discuss the involvement of children in parenting cases before the family law 
courts.  

 

The Committee determined that a survey of Independent Children’s Lawyers (ICLs) around the 
country would assist the process.  This report provides detail of the information that was sought 
from the ICL’s. The answers that were provided in response are reported, analysed and 
discussed.  The information, coming as it does from only those ICL’s who responded to the 
survey, is, of course, not representative of the practices and views of all ICL’s across the 
country. However, the Committee members consider that it provides a sufficiently useful 
snapshot of current ICL practice to use as a starting point for consideration and discussion of the 
role played in the presentation of parenting cases before the courts by ICLs.    

 

The importance of the work undertaken by ICL’s and the apparent diversity of approach to their 
work that exists throughout the country provides fertile ground for discussion. Is there a need for 
greater standardisation and establishment of minimum best practice requirements?  Should the 
independence of ICL’s be recognised and the diversity of approach applauded? The Committee 
members anticipate the preparation of this report might generate discussion around these and 
similar questions.  

 

Pam Hemphill and Dr. Jacqueline Beall are to be particularly thanked for the work they have 
done in preparing this report.  

 

We commend its reading to you and look forward to the discourse it might generate.  

 

 

 

Justice Colin Forrest  

for the “Committee" 
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Background 
Within the family law sector and the social sciences there is a growing understanding of the 
importance of children’s participation in decision making in relation to their post separation living 
arrangements. Current research indicates that children do not generally want to make the 
decision but they do want the opportunity to be heard and their views considered in the decision 
making process.1 In the course of continuously reviewing the methods by which the Family Law 
Courts determine the best interests of the children and within the framework of the legislation, 
the Children’s Committee has been asked to consider: 

 

1. What, if any, further work needs to be undertaken with respect to the involvement of 
children in parenting cases? 

2. How might the Courts ascertain whether children feel their voices have been heard in 
proceedings that addressed their living arrangements? 

 

There are currently various processes in place within the Family Law Courts for children to be 
given an opportunity to have their voices heard, such as being interviewed by a Family 
Consultant in Child Inclusive Conferences and as part of the preparation of Family Reports. 
Occasionally a Judicial Officer may meet with the children. Another opportunity for children to 
express their views is when an Independent Children’s Lawyer (ICL) is appointed. Whilst the 
Committee is aware of the national training model for ICLs and the Guidelines for Independent 
Children’s Lawyers2, the Committee is also aware of anecdotal evidence that would suggest 
interstate variation in practices. The Committee felt that it would be valuable to survey ICLs 
nationally to gain an understanding of their practices in relation to children being given the 
opportunity to express their views and how this information was used in the court process, in 
order to assist in addressing the above two questions. 

 

Methodology 
The electronic survey was emailed to all ICLs using contact details supplied by National Legal 
Aid. The survey consisted of a range of multiple choice and open ended questions requiring both 
quantitative and qualitative analysis. The quantitative analysis involved basic descriptive 
statistics. The open ended questions were analysed by grouping responses into themes and 
reporting on the common themes that emerged. Multiple themes could emerge from one answer. 
A selection of direct quotes is included in the Results section of the Report.  

 

Results 
Participants 

In April 2012 a total of 477 surveys were electronically distributed nationally. State variations in 
numbers of ICLs are shown in Table 1. Of the total number of available ICLs the largest 
numbers work in New South Wales (193), Queensland (102), and Victoria (66). The response 
rate for these states was approximately 35%. Western Australia had the highest response 
(55.5%) and Australian Capital Territory the lowest (26%). The overall response rate was 36.7% 
with a total of 175 surveys returned. As seen in Graph 1, 39% of the total respondents were from 
New South Wales, with Queensland (19%), Victoria (13%), and Western Australia (11%) having 
the next highest participation rates. 

                                                 
1 Birnbaum, Bala & Cyr 2011; Cashmore & Parkinson 2008; Smith, Taylor & Tapp 2003 
2 Guidelines for Independent Children”s Lawyers, 2007 
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Table 1: National Legal Aid - Distribution of ICL Survey - 23 April 2012 

Number of ICLs per State/Territory Legal Aid Commissions 

IN-HOUSE 
n  

PANEL  
n  

Total 
n (%) 

Number of surveys 
Returned  

 
n (%) 

South Australia 12 13 25 (5.2%) 11 (44.4%) 

Northern Territory 1 10 11 (2.3%) 5 (45.5%) 

Queensland 29 73 102 (21.4%) 34 (33.3%) 

New South Wales 71 122 193 (40.5%) 69 (35.7%) 

Victoria 10 56 66 (13.8%) 23 (34.8%) 

Australian Capital Territory 5 14 19 (4.0%) 5 (26.3%) 

Tasmania 2 23 25 (5.2%) 8 (32.0%) 

Western Australia 7 29* 36* (7.5%) 20 (55.5%) 

TOTAL  137 (28.7%) 340 (71.3%) N = 477 175 (36.7%) 

Note: * number of email addresses only, some firms have single address for multiple ICLs 
 
 
 

0%

5%

10%

15%

20%

25%

30%

35%

40%

ACT NSW NT QLD SA TAS VIC WA

 

Graph 1: Percentage of respondents per state 
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How long have ICLs been working as ICLs? 

Of those ICLs that responded, the majority had significant experience working as an ICL with 
74% of them having worked as an ICL for greater than five years, 24% having worked as an ICL 
between one and five years and the remaining 2% having worked as an ICL for less than one 
year. 
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Graph 2: How long have ICLs been working as ICLs 

 

Is it the ICLs’ usual practice to meet with children? 

Eighty two percent stated that it was their usual practice to meet with children. Approximately 
15% of all ICLs stated that it was not their usual practice to meet with children. However there 
was considerable state variation. As can be seen in Graph 4, 45% of ICLs from South Australia 
and 38% of ICLs from Queensland reported that they did not routinely meet with children 
compared to 4 and 6% in Victoria and New South Wales respectively. 

 

Overall, the age of the child/ren was generally the reason provided as to why they would not 
meet with children. In general ICLs would not meet with children if they were under five year 
olds, although some ICLs stated they would not meet with children until they were over eight 
years of age or were early adolescents. Another major theme raised by ICLs that did not 
routinely meet with children was their concern about children undergoing multiple interviews 
such as when there were other ongoing investigations or when there was another Single Expert 
Witness or Family Report writer involved. Many of these ICLs also expressed the view that the 
single expert was better placed to interview children. Other issues raised by ICLs that did not 
routinely meet with children were logistical difficulties, lack of Legal Aid funding, concerns about 
children with special needs, not being qualified to interview children, becoming a witness and not 
adding value to the process.  
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Legend:         Did Not Answer          No                Yes 

Graph 3: Percentage of ICLs whose usual practice is to meet with children 

 

ICLs that routinely do not meet with children made the following statements about what 
influenced their decisions: 

“Depending on age. Generally if children are under the age of ten years I rely on the 
Family Report Writer to provide a report as another professional brought into the child’s 
lives is not always helpful”. (ICL greater than 5 years - Qld) 

 

“I am of the view that the Report Writer has the expertise to deal with children and obtain 
the necessary views of them in the appropriate way. I also do not agree with children 
seeing too many people and/or being under further pressure.” (ICL greater than 5 years - 
Qld) 

 

“Most children I act for are under the age of 10 and from past experience I am usually yet 
another person they have met to do with their parents” separation and they do not want 
to talk.” (ICL greater than 5 years - SA) 

 

“I only meet with children I represent occasionally and generally when they are older. I do 
not want to become a witness in my own matter by having children make disclosures to 
me. I prefer that the children meet with as few professionals as possible and that it is 
preferable that they meet with someone who has the requisite expertise to interpret what 
they say and how they behave.” (ICL greater than 5 years - SA) 
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Legend:         Yes         No        Did Not Answer 

Graph 4: Percentage of ICLs in each State whose usual practice is to meet with 
children 

 

For the 82% of ICLs that reported that it was their usual practice to meet with children, the major 
factors that influenced their decision was the age of the child/ren and the number of times 
children had previously been interviewed or had met with professionals. Similar to the ICLs that 
did not usually meet child, the ICLs who did usually meet children did not tend to meet children 
under five years of age, although several ICLs highlighted the desire to sight the child regardless 
of age. There was a range of other considerations raised by some ICLs such as; the nature of 
dispute, whether the child had a disability, whether there were ongoing abuse investigations, and 
logistical difficulties. Several ICL expressed the view that meeting with the children provided 
themselves with useful information while a minority of ICLs spoke of the rights of the child, 
concerns about minimising the traumatic experience of the child and reported benefits to the 
child of understanding the role of the ICL and the proceedings. There were several ICLs that 
stated they take into consideration issues such as the children expressing strong views, or 
children being influenced or pressured by the parties, although it was unclear as to whether this 
meant they would or would not meet with the children. Examples of the considerations reported 
by ICLs that routinely do meet with children are: 

 

“I make an independent decision on each file taking into account such things as age, 
issues, distance and how many other professionals the child has already seen as to the 
issues.” (ICL greater than 5 years - Tas) 

 

“Generally will meet with all children of a school age. Will also meet with younger children 
if there are older siblings that I am also meeting with. May not meet with children who are 
in current FaCS investigation” (ICL greater than 5 years - NSW) 

 

“Age. They have a right to know and understand the process and feel have a right to be 
heard if they have a view.” (ICL greater than 5 years - NSW) 

 

“Their age and comprehension of the proceedings and how strong they were expressing 
their opinions.” (ICL greater than 5 years - Qld) 

 

“I consider the degree of trauma experienced by the child and number of strangers the 
child has already met. If I am concerned about systems abuse I do not meet with the 
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child. The age of the child, the issues which the child has faced, concerns re coaching 
etc are all considered in making a decision.” (ICL greater than 5 years - Qld) 

 

Where do the ICLs meet with the children? 

The vast majority of ICLs stated that they met children in their offices. With a minority of those 
(13 in total) noting that they had “child friendly” office spaces. A significant number of ICLs stated 
they met children at the “court”, with the “Family Consultant” or with the “Family Report writer”. 
There was a significant number who saw children at their school, either in the office or with the 
School Counsellor, or the child’s home. In addition, there was a range of public places that ICLs 
would meet with children such as; cafés (including McDonalds), parks, a public library and one 
ICL used an animal nursery. A minority saw the child at the Child Protection Services, or with 
their treating clinician. In regional areas ICLs reported using Legal Aid offices, the local Court, 
Schools and Community Centre. Below is a selection of statements made by ICLs in relation to 
where they meet with children: 

 

“Mostly my office.” (ICL greater than 5 years - Tas) 

 

“Usually the office of the Family Report Writer.” (ICL greater than 5 years - Qld) 

 

“Psychologists office, my office, public place eg park or child’s home” (ICL greater than 5 
years - Tas) 

 

“Usually at my office – venues have included McDonalds, school or their home. It needs 
to be a venue where the child feels comfortable. Clearly a legal office is not conducive to 
putting a child at ease.” (ICL greater than 5 years - Vic) 

 

“In my office. I have pictures and fish and toys and things that hopefully make them feel 
more comfortable”. (ICL greater than 5 years - WA) 

 

At what stage or stages of the Court process do ICLs meet with the children? 

There was considerable state by state variation in relation to when ICLs first met with children 
(see Table 2). The majority of ICLs in New South Wales, Australian Capital Territory, South 
Australia, Northern Territory, and Western Australia met with children soon after their 
appointment. In Queensland 33% first met with children during the Family Report interviews. In 
New South Wales, South Australia, Victoria, and Tasmanian, 18%, 22%, 40% and 50% 
respectively, first met with children after they had significant information such as subpoena 
material and/or the family report. In the Australian Capital Territory and Northern Territory 20% 
of ICLs met the children for the first time prior to the final hearing. 

 

When ICLs met with children the majority of ICLs in Queensland, Australian Capital Territory, 
Victoria and Tasmania reported only one time point. In New South Wales and Western Australia 
over 70% of ICLs routinely met children on multiple occasions (see Table 3). In addition, over 
30% of ICLs from New South Wales and Western Australia stated that they met with the children 
after Final Orders had been made, although many of these ICLs qualified this by saying they 
would meet with children to explain orders if there was a significant change in living 
arrangements (see Table 4). In other states or territories the percentage of ICLs that reported 
meeting children after final orders was between 13 and 18.  

 

“Soon after being appointed as ICL to explain my role. Sometimes I again meet prior to 
Trial to let the children know what is happening and why. I also meet with the children 
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after Trail, if appropriate, to let them know what the outcome is.” (ICL greater than 5 
years - ACT) 

 

“Often not until the interim proceedings, depending upon the age of the children. I usually 
prefer to have read all the Pleadings and Subpoenaed material, before I have any 
discussions with the children.” (ICL 1 - 5 years - NSW) 

 

“Various stages. Initial meeting when appointed. If interim orders are made and I need to 
explain them to the children, will meet them again. Also prior to final hearing. If matter is 
to be mediated so as to avoid final hearing (usually after the release of a report) will meet 
with children then as well. On occasion, will meet with the child upon their request as 
well.” (ICL greater than 5 years - NSW) 

 

“I will only meet with children once either soon after appointment or after the matter has 
been set down for hearing.” (ICL greater than 5 years - NT) 

 

“Usually during the course of the Family Report Interviews.” (ICL 1 - 5 years - Qld) 
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Table 2: At what stage of the proceedings do ICLs first meet with child/ren. 

State 

Or Territory 

n Shortly after 
appointment 

After reading 
documents and 

subpoena  

Prior/after 
interim 

hearing 

During 
Family 
Report 

After 
Family 
Report 

 Prior to 
significant 

events 

Prior to final 
hearing or 

orders 

varied 

Qld  27 44% - 7% 33% - 4% - 11% 

NSW  67 70% 18% - - 3% 10% - - 

ACT  5 60% 20% - - - - 20% - 

Vic  22 41% 13%   27%   18% 

Tas  8 37% 12.5% 12.5%  25%   12.5% 

SA  9 67% 22%      10% 

NT  5 80% - - - - - 20% - 

WA  19 84% 5% - - - - - 10% 
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Table 3: Number of times that ICLs meet with children. 

State or 
Territory 

1 time 1-2 times > 2 times As needed unclear 

Qld 56%  33% (2-3 times)  11% 

NSW 28% 30% 42% (3-6 times)   

ACT 80%   20%  

Vic 54% 17% 9% (2-4 times)  17% 

Tas 87.5%  12.5%    

SA 44%  33% (2-3 times) 22%  

NT 40% 60%    

WA 26% 42% 26% (2-4 times)   

 

 

 

 

Table 4: Percentage of ICLs that reported meeting children after final orders were 
made. 

State Post final orders 

Qld 18% 

NSW 31% (1/4 would only do so if significant change of living arrangements)

ACT 20% (if appropriate) 

Vic 13% 

Tas 13% 

SA 10% (only if directed to ) 

NT 40% 

WA 32% (if significant change of living arrangements) 
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Do ICLs meet children in the presence of a third person? 

Nationally 23% of ICLs stated that they do see children in the presence of a third party, 51% did 
so sometimes, and 23% did not. There was considerable state variation in this practice. As can 
be seen in Graph 5, responses from ICLs in Queensland and Tasmania indicated that seeing 
children in the presence of a third party was their most common practice with over 60% of ICLs 
reporting that they did sometimes. In Victoria just around 40% of ICLs reported that they saw 
children with a third person while a further 40% did so sometimes. The vast majority of ICLs 
reported the “Family Consultant”, “court expert” or “report writer” as the third person present 
when they met with children. The child’s school principal, school counsellor, teacher, therapists 
or counsellors were other commonly reported potential third parties. Approximately 10% of ICLs 
reported utilising someone from their office such as a Senior ICL, an ICL or a Lawyer or a 
Personal Assistant or note taker in the office. In several cases the third party was specified as 
being a female. A small number of ICLs reported siblings, parents, support workers, relatives, 
and friends as the third party. 

 

Statements made by ICLs who do interview children with a third party: 

 

“Family consultant, family report writer, family therapist or counsellor the children are 
already seeing.” (ICL greater than 5 years - Qld) 

 

“A family consultant or report writer. A member of my staff. Occasionally a school 
counsellor or teacher/principal.” (ICL greater than 5 years - Vic) 

 

Always – my assistant or another secretary in the office. If at school, with school principal 
if counsellor”. (ICL greater than 5 years - Vic) 
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Legend:         Did Not Answer         No          Sometimes       Yes 

Graph 5: The percentages of ICLs that meet, sometimes meet, and do not meet, 
with children in the presence of a third party by State 
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The practice of seeing children with a third person was least likely to occur in Western Australia 
(40%) and New South Wales (35%) and South Australia (27%). Sixty eight percent (17/25) of 
those who never saw children with a third party stated that they did not want the children to be 
influenced by the third person. Independent Children’s Lawyers also raised concerns about the 
child’s right to confidentiality and for the child to be able to speak freely, as well as a need for the 
child to feel comfortable, to be able to conduct a one-to-one conversation and to develop rapport 
with the ICL. Other ICLs considered the child to be their client and therefore it was not 
appropriate to have anyone else present or that it was not necessary to have anyone present. 
Other ICLs stated that there was no system or suitable person to sit in on the meeting. Several 
ICLs raised concerns about the third person becoming a witness.  

 

Statements made by ICLs who do not see children with a third party: 

 

“If you are telling a child that you are acting for him/her, it is a fairly personal meeting and 
I have not considered that a third person would be helpful. I can see that at times the 
presence of the Family Consultant could assist.” (ICL greater than 5 years - Qld) 

 

“The children would usually be transported to my office by a parent or interested party. If 
that person was present, their instructions may be influenced.” (ICL greater than 5 years 
- SA) 

 

“I just don’t see the need. I am able to make children comfortable and don’t need anyone 
else in the room, plus I think it would make it more intimidating for the children.” (ICL 
greater than 5 years - WA) 

 

ICLs asking children their preferred parenting arrangements 

Overall, 10% of the ICLs that met with children reported that they directly asked children about 
their preferred parenting arrangements. A further 53% reported that they did “sometimes” ask 
directly, and 32% stated that they did not. However, in analysing the qualitative responses it was 
apparent that the vast majority of ICLs, regardless of their “Yes”, “Sometimes”, or “No” answer to 
directly asking children, did seek information about the child’s preferred living arrangements, 
particularly from older children, but primarily using indirect questions, or gave the child the 
option, or provided the child with an opportunity to express their views. For example: 
 

“I indicate that the judge might ask me what their views are and whilst I make it clear that 
the judge may not act on those views nor will I be bound by them, it would be useful if the 
child wanted to express their views. I will convey them to the court.” (ICL greater than 5 
years - Vic) 
 
“I find older children often want to be heard on their preferred arrangements, and I 
always give them space to do so, without pressure. My questions are usually indirect 
rather than direct – with open general questions children will generally tell you as much 
as they feel comfortable with. Some have very strong views, whist others would rather 
not say.” (ICL greater than 5 years - NSW) 

 
Many of the ICLs that reported “Yes” that they directly ask children about their preferred living 
arrangements expressed the view that it was their role to hear the children’s views in relation to 
their living arrangements. Several expressed the view that this was a more child focused 
approach. Examples of their responses are seen below: 

 

“We are acting in their best interests and one of the factors to guide our consideration is 
the children’s views and why they hold the view that they do.” (ICL greater than 5 years - 
NSW) 
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“The legislation requires ICL to ascertain the wishes of the child. If the children are of an 
appropriate age and I consider that they are able to express a view then I ask them to do 
so. Very often they tend to give their view without the need for me to specifically ask 
anyway.” (ICL greater than 5 years - Vic) 

 

“The age and maturity of the child may warrant it. Even if the child does not have 
maturity it is important to listen to the child, if he/she is able to communicate any views or 
wants. Children do not like being ignored. They want to have a say. I explain that what 
they want may not be possible. It is important to explain the system and how the Court 
makes its decision.” (ICL greater than 5 years - WA) 

 

The ICLs that reported that they “Sometimes” directly asked children about their preferred living 
arrangements stated that this depended on the age and maturity of the child and that a sub set 
of older children had clear views and wanted to express them. With younger children they would 
more likely use indirect questioning. Approximately 10% of these ICLs reported the importance 
of hearing or listening to the child, or that it was the child’s right to express a view.  For example: 

 

“Dependent on the age of the children, and the family history and the children’s level of 
maturity. Sometimes the children are desperate to provide this information to you without 
being asked.” (ICL 1 - 5 years - NSW) 

 

“To empower the older child, who is aware of my role to understand that I am interested 
in them. I would always add that such statements would need to be told to the report 
writer as well, if relevant.” (ICL greater than 5 years - Qld) 

 

“If I have decided that it is appropriate to meet the children, and they are of a maturity 
where their wishes may be genuinely relevant, I consider it a part of my role to convey 
those wishes to the Court. I also think that it helps remind children that their voice is 
important.” (ICL 1 - 5 years - Vic) 

 

“If thought age appropriate the children have the right to their view and I have a 
responsibility to put it to the court if they wish me to.” (ICL greater than 5 years - Vic) 

 

Approximately 16% of all ICL respondents reported that it was not their role to directly ask 
children about their preferred living arrangements, although the vast majority of the 32% who 
answered “No” to directly asking children still indirectly solicited this information from children. 
The ICLs in this response group raised concerns about protecting children from the conflict by 
not putting them under further pressure, concerns about becoming a witness themselves, not 
having the skills to interpret the children’s views, and the children being influenced or coached 
by their parents. These concerns were also raised by a proportion of the “sometimes” group. For 
example: 

 

“I think it is bad practice and not my role. That is for the Family Consultant who can 
report as a expert in context. I cannot become a witness. I allow children the opportunity 
to say “anything else” they want to say, which will sometimes lead to them expressing 
wishes.” (ICL greater than 5 years - ACT) 

 

“I would prefer for children to express their views to a potential witness in the case in 
admissible form.” (ICL greater than 5 years - NT) 
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“Concern over views being influenced by others and lack of training in how to properly 
interview and interpret what is said.” (ICL greater than 5 years - NSW) 

 

“Too much pressure. I give them 3 options – just chat, tell me if they have a view which I 
can share with the court/parties or tell me if they have a view which I can keep to myself”. 
(ICL greater than 5 years - WA) 

 

“I avoid pressuring the children. I explain my role is to represent them and to tell the court 
about any concerns they have or wishes they have. If they are forth coming that is fine 
but I would never press them to express their wish about their parenting arrangement.” 
(ICL greater than 5 years - NT) 

 

In analysing state variations a notable 79% of Queensland ICLs reported that they did not 
directly ask children about their preferred living arrangements and the majority of these ICLs 
reported that they did not do so as it was not their role, that they advised children that this 
information would be sought by the Family Report Writer, and to ensure they would not become 
a witness to the proceedings. Examples of their responses are seen below: 

 

“Not appropriate for me to do this. I have an expert who is preparing the family report and 
I leave such questioning of the child to the expert as part of their assessment. In this way 
too, the expert can use the information as part of their report and if necessary give 
evidence about it. I am always mindful as an ICL of ensuring that I do not become a 
witness in the case.” (ICL greater than 5 years - Qld) 

 

“I explain they should express their wish to the report writer or family consultant. That 
way their evidence is before the court and the Independent Children’s Lawyer does not 
become a potential witness if a party disputes what has been said to the ICL by the child 
or believes it has been influenced in some way.” (ICL greater than 5 years - Qld) 

 

“My purpose in meeting with the children is generally to explain my role, explain the 
process as best I can, and leave the report writer to explore the children’s wishes.” (ICL 
greater than 5 years - Qld) 

 

What do ICLs do with the information from their meetings with the children? 

Approximately half of the ICLs reported that they would provide information to each party and 
legal representative following their meeting/s with the subject child, although 40% of these ICLs 
would only do so if the child had given them permission. Over one third of ICLs reported 
providing the information to the Family Consultant (particularly in Queensland), and around 15% 
reported providing the information to the “court”, although again a subset of these ICLs also 
stated that they would only do so if the child had given their consent for them to do so. 
Approximately a third of ICLs reported using the information from their meetings to inform further 
information gathering such as issuing subpoenas or speaking with schools and other agencies 
and making appropriate referrals for children and parents. Approximately 20% of ICLs stated 
that they used the information to formulate their submissions and 10% stated that they used the 
information as a “settlement tool”. Approximately 16% reported placing the information on file or 
not obtaining relevant information suggesting that the purpose of meeting with the child was 
primarily for the child to meet the ICL and be provided with an explanation of their role rather 
than the ICL obtaining information from the child. Examples of ICL responses are: 

 

“I always advise the children that what they tell me is not confidential. The information 
provided to me can help me form a view, it can assist in the issue of subpoena and can 
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be forwarded to the legal practitioner for the parties and the Family Consultant”. (ICL 
greater than 5 years - Vic) 
 
“If ok with child put their views before Court. Use info to inform other information 
gathering and assist in negotiations and formulation of proposed orders to the Court, as 
well as assisting with determining issues that may need to be addressed in a Family 
Report or Expert Report.” (ICL greater than 5 years - NSW) 
 
“If possible inform the Family Consultant, but it is usually used to subpoena or seek 
further evidence. Sometimes it will assist me to negotiate further or final orders, although 
I do not advise parents of discussion I have with their children.” (ICL greater than 5 years 
- NSW) 
 
“Firstly, I ask the children whether any of this information can be disclosed and if so to 
whom I may disclose it. I also use the information as a basis for the issuing of 
Subpoenas, together with considering any programs that may be relevant for the children 
or the parents to attend.” (ICL 1 - 5 years - NSW) 
 
“As I am not in an evidence gathering exercise I obtain little information. My main 
purpose in meeting with children prior to orders being to explain the processes and my 
role.” (ICL greater than 5 years - Qld) 

 

 

Do ICLs seek the child’s view about the process after the conclusion of proceedings? 

Sixty one percent of ICLs reported that they did not seek the children’s views about the process, 
33% reported that they did so “Sometimes”, and 5% reported “Yes” they did ask the children 
their views in relation to the process.  
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Legend:         Did Not Answer        No          Sometimes       Yes 

Graph 6: Do ICLs ever seek any feedback from the children as to their views about 
the process after proceedings have concluded? 

 

Of the ICLs that did not seek the views of children about the process, approximately a quarter 
commented that they had not considered seeking information from the children about the 
process, while a further quarter commented that they had been discharged at the time of Final 
Orders and therefore did not have the time, the funding, or the authority to do so. A fifth of ICLs 
raised concerns about the need to protect children from prolonging the process and several ICLs 
raised concerns that children might think that this could lead to an opportunity to change the 
Order. Approximately 15% of ICLs stated that it was not relevant or that it was not their role. 
Several ICLs raised questions about the purpose for doing so and what they would do with the 
feedback with one commenting that there was no process in place. Several ICLs commented 
that in their experience children were rarely interested in the process but rather were more 
interested in the outcome. Other ICLs commented that they were not trained in this area, that 
parents may not bring the children in for a final appointment. One ICL stated that the child was 
“not the consumer”. Other responses were:  

 

“I have not considered doing so, despite regularly meeting with children to explain the 
outcome.” (ICL greater than 5 years - ACT) 

 

“Generally Legal Aid funding is not available at that stage.” (ICL greater than 5 years - 
WA) 

 

“The appointment of ICL is generally discharged at the conclusion of the proceedings 
and it would be inappropriate for me to meet with the children in a private capacity 
without court sanction”. (ICL greater than 5 years - Qld) 
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“Generally involvement with the children after the case occurs in circumstances where 
the ICL needs to explain the outcome or the orders to the children. Sometimes an ICL 
inevitably gets feedback in meeting with them but I would generally not specifically ask 
for their views on the outcome. If they are unhappy with the outcome I would not like to 
let them think that I could influence the matter any further given that by then I have 
probably been discharged.” (ICL greater than 5 years - Vic) 

 

“I usually finish by explaining the orders and seeing if they have questions rather than 
asking them to assess their overall experience. I just feel they are focussed on what the 
outcome has been and the way forward rather than wanting to reflect in that way.” (ICL 
greater than 5 years - NSW) 

 

“Again I do not want to over-expose children to adult issues and time constraints of 
modern practice.” (ICL greater than 5 years - NSW) 

 

“No point. Proceedings and role concluded.” (ICL greater than 5 years - NSW) 

 

“For what purpose?” (ICL greater than 5 years - NSW) 

 

“I suppose I don’t think it is part of my role to seek feedback on this issue. Actually it 
hasn’t really occurred to me much to ask. Children do have access to feedback 
mechanisms via our website www.bestforkids.org.au” (ICL greater than 5 years - WA) 

 

“To date, have not deemed it necessary as most of my matters have settled by consent. 
Question remains as to what to do with the feedback once received from the children, 
apart from the obvious of improving one’s own best practice standards.” (ICL greater 
than 5 years - NT) 

 

“Well I suppose the ICL is discharged and that is the end of the matter. But it is not really 
satisfactory when I think about it. I become just another person who drifts in and out of 
the child’s life. On an age appropriate basis I would like to see the child again say six 
months after the Final Orders have been made and have some feedback on whether my 
work has made a difference and if not, why not”. (ICL greater than 5 years - Qld) 

 

Of the ICLs that answered “Yes” or “Sometimes” it appeared that the majority saw children to 
explain the Final Orders rather than to ask specific questions about the children’s experience of 
the process and that they did this primarily face-to-face although some used the telephone and 
letters. Several ICLs stated that they would make referrals for children who were experiencing 
difficulties at the time of explaining the Orders.  

 

“I would like to see feedback but there is not always a chance. Often when the matter is 
concluded and I suggest to the parents that I meet with the children to “debrief” with them 
about the decision, the parent declines and says that the children know the outcome. 
They really don’t want to come and see me again. I have a view that children find the 
process frustrating and that has been shared with me during the course of the 
proceedings, sometimes because they feel that no one listens to their opinion or they are 
told last information that they think is really important.” (ICL greater than 5 years - NSW) 

 

“With older children we have had significant input into the proceedings. It is helpful to 
know whether they think that their input has assisted them in dealing with the difficulties 
created by the parental tension”. (ICL greater than 5 years - WA)  



Page 20 of 26 

 

“I always meet with the children to explain the Final Orders after the proceedings have 
finished and give them a chance to ask questions and express their views. On a general 
note can I say this? It is difficult to explain to a child when their wishes have not been 
honoured. I think ultimately children’s voices are already heard clearly in Court 
proceedings through Family Reports, Experts etc. The real problem is they often feel that 
no one listens or respects their wishes”. (ICL 1 - 5 years - NSW) 

 

Discussion 
The national survey offers a number of insights into the way ICLs view and fulfil their role in 
relation to meeting with children and giving effect in family law proceedings to the United Nations 
Convention on the Rights of the Child which states that: 
 

“Parties shall assure to the child who is capable of forming his or her views the right to 
express those views freely in all matters affecting the child, the views of the child being 
given due weight in accordance with the age and maturity of the child” (Article12.1). 
 
“For this purpose, the child shall in particular be provided the opportunity to be heard in 
any judicial and administrative proceedings affecting the child, either directly or through a 
representative or an appropriate body consistent with the procedural rules of national 
law” (Article 12.2). 

 
Article 12 is often referred to as the “participation” principle and various jurisdictions have 
implemented it differently. In some jurisdictions such as Child Protection, children are active 
participants, instructing lawyers in relation to their views whereas in family law, children provide 
their views to assist the decision making process. 
 
In the following discussion, we highlight a number of key areas that emerged as either significant 
or important to children’s participation in their family law cases when meeting with an ICL.  
 

Understanding ICL practices in relation to children being given the opportunity to 
express their views  

The Committee acknowledges that the work undertaken by the ICLs is an invaluable resource to 
a Court tasked with the job of determining children’s issues. It is appropriate to note however 
that overshadowing the survey is the knowledge that the ICLs are usually working under the 
constraints of the limited funding available through the Legal Aid Commissions of the various 
states. The anecdotal evidence would suggest that within that narrow framework they regularly 
undertake work that is above and beyond the grant they have received for the purpose of 
achieving the best outcome for the child often at their expense or that of their firm. This can 
result in senior practitioners opting to no longer undertake this work thereby depriving the 
system of the invaluable “knowledge bank” that may be otherwise available. It is therefore with 
the intention of not making the work of the ICL’s more onerous than it currently is that the 
following points are raised for discussion.     
 

What influenced ICLs’ decisions to meet with children? 

Nationally, the majority of ICLs (82%) routinely met with children but this practice varied both 
within and across States. Age and maturity of the child as well as the number of other 
professionals involved in the matter were the key factors that ICLs based their decision for 
meeting children. The Guidelines for Independent Children’s Lawyers3 state that “it is expected 
that the ICL will meet the child unless the child is under school age” (p5). ICLs that routinely met 
with children generally reported following this practice. However, ICLs that did not routinely meet 

                                                 
3 Guidelines for Independent Children”s Lawyers, 2007 
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with children generally reported only meeting with children once they were in upper primary or 
early high school years. Few studies have sought children’s views on what age they should be 
included in the decision making process. An Australian study4 with children, aged 6-18 years of 
age, who had been involved in contested and non-contested matters found that in general 
children wanted to start being included in decision making about their future living arrangements 
from around 7 to 10 years of age. However, in the contested cases the children were more likely 
to indicate a younger age at which their views should be heard.  

 

While the survey did not specifically ask the reasons for choosing a particular age to meet a 
child, the differences may be explained to some extent by the ICLs’ views on a child’s 
“competency” and capacity to express views or from the perspective of a child’s age and stage 
of the child’s development. 

 

Other factors that influence their decisions to meet with children tended to be mixed and varied 
such as : to gain more information in relation to the matter and the child’s right to be heard. ICLs 
who were reluctant to meet with the children were influenced by factors such as: the desire to 
protect the child from further harm. Birnbaum and colleagues5 have raised concerns about the 
view of “protecting” children from the negative effects of their parents” dispute rather than 
“allowing” children to express their views in a safe manner if this is what they wish to do. This 
concern may be related to the number of professionals the children have been exposed to, 
nevertheless, by not meeting their ICL these children may not be afforded any opportunity to 
gain an understanding of the role of the ICL and the court processes. 

 

Consideration could be given to having the ICL advise as soon as possible in the proceedings 
whether or not they intend to meet with the children which would enable the court to provide 
some guidance on the issue and appropriate funding if necessary to be obtained. 

 

Whilst this discussion is focused on the role of the ICL (which includes the provision of 
information to the children from a neutral source), consideration could also be given to other 
ways in which that information could be provided such as creating a child friendly section of the 
courts web page to enable children to investigate the matter in their own time, at their own pace 
in their own environment. 

 

Providing information about the ICL role and court processes to children 

An Australian study6 found children were generally ignorant and confused by family court 
processes. Furthermore, studies where children expressed negative views about their ICL7 the 
children were often unsure about the role of the ICL and did not view the ICL as being 
responsive to their needs. Overall, these studies found that children wanted ICLs to provide 
more information about the court process and their case, as well as provide feedback on the 
decisions made. Research has also found that when children did know the role of the family 
court they did not know the different interventions within the court and attributed all decision 
making to the judge even when their matter had not gone to trial8. A recent NSW study9 of 
children attending a Children’s Contact Service also found that children were confused about 
who the decision makers were within the wider family law sector. While many ICLs in the current 
survey reported that they explained their role (and presumably the court process) to children few 
ICLs reported that they explained final orders to children. In addition, when ICLs met with 
children on a single occasion, such as reportedly occurs frequently in Tasmania and the ACT, it 
is unlikely that children gain a working understanding of the court process. Whereas, it is more 

                                                 
4 Cashmore & Parkinson, 2008 
5 Birnbaum, Bala, & Cyr, 2011 
6 Pike & Murphy, 2006 
7 Birnbaum and Bala 2009; Taylor, Gallop, & Smith, 2000; Office of Children”s Commissioner 2011; Graham and Fitzgerald 2010 

8 Taylor, 2002 
9 Fitzgerald & Graham, 2011 
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likely that this will occur when ICLs meet with children on multiple occasions across the court 
process as reported by the majority of ICLs in NSW and WA.  

 

Several small qualitative studies10 have found that children would like to understand the court 
process so they can be prepared to provide their views when the opportunity arose. 
Consideration could be given after the initial meeting with the children to how often the ICL 
should see them throughout the process. The practice of first meeting with children at stages 
prior to the children meeting with a Family Consultant would enable this to occur. The practice of 
meeting children for the first time with the Family Consultant, such as in Queensland, does not 
afford children this opportunity, nor does the practice of meeting with children after the Family 
Report has been completed. 

 

In relation to explaining orders to children, several small qualitative studies have found that 
children have raised specific concerns about not being provided with clear information about why 
decisions had been made and how their views had been considered during the decision making 
process11. Only a minority of the ICLs in the current survey stated that they were able to meet 
with children to explain Final Orders. This was often due to being discharged at the time of the 
Final Orders being made and therefore, not having the funding or authority to meet with the 
children. ICLs also raised concerns about the parents’ “gate keeping” after the matter had been 
finalised and not allowing the children to see them, while other ICLs reported that, in their 
experience, once the matter was finalised, children wanted to move on with their life and put the 
proceedings behind them. This is in line with earlier research12 that found children had a marked 
preference for keeping problems within the family and not wanting to be seen as different from 
their peers. Consideration may need to be given for all ICLs to address when seeking final 
orders whether they should be discharged only after the ICL has provided opportunities to meet 
with the children to explain the Final Orders, in particular, when there are changes in living 
arrangements or when the orders do not correlate with the children’s expressed views. 

 

Overall, if children want to be provided with information about events that impact on their lives, 
as the research indicates, ICLs may need to be clearer about what, when and how they provide 
this information to children.  

 

A review of the funding framework would enable all ICLs to explain Final Orders to children if 
required, however care would need to be taken to ensure that it did not reduce the number of 
ICL appointments available due to funding constraints. 

 

ICLs’ differing views of their role 

A key finding from the current survey is that ICLs have considerably different views of their role. 
Some ICLs categorically stated that it was their role to seek children’s views about their future 
living arrangements and that the child had a right to express their views. While others, equally 
categorically, stated that this was not the role of the ICL and that they did not want to traumatise 
the child further by asking these questions. In addition, ICLs’ qualitative responses in relation to 
the confidentiality of children’s expressed views appear to be ambiguous and may need further 
exploration and clarification. Despite the terms of s68LA(6) there appears to be different 
understandings amongst ICLs in relation to the meaning of “confidentiality”, with some clearly 
telling children that the information was not confidential while others sought permission from 
children prior to disclosure of the information. Research13 has previously found that children find 
the lack of confidentiality within the legal setting difficult as they do not want to hurt their parents. 
Several studies14 have reported the children’s wish for their confidentiality to be respected. One 

                                                 
10 Office of Children”s Commissioner, 2011; Graham and Fitzgerald, 2010 
11 Graham and Fitzgerald, 2010 
12 Smart & Neale, 2000; Parkinson, Cashmore, & Single, 2007 
13 Smart, Neale, & Wade, 2001 
14 For review see Birnbaum, Bala, & Cyr, 2011 
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reason children give for wanting to talk directly with the Judge is so that they could say things 
without their parents knowing15. 

 

What children want from an ICL 

Several studies16 have sought children’s views about their experiences of ICLs. The findings of 
these studies suggest that the establishment of a good relationship with the ICL is important to 
children. Children reportedly want an ICL to listen, make it easy for them to talk, regard them as 
a partner, to be neutral and trustworthy. There are likely to be a range of factors that impact on 
children developing this type of relationship with their ICL such as the environment they meet in, 
the number of times they meet, and the skill level of the ICL in working with children.  

 

In relation to the environment, a Western Australian study17 found that children found the court 
environment too imposing and uncomfortable suggesting that greater consideration may need to 
be given to the environment that children are being placed in. The majority of ICLs who 
responded to the current survey met with children in their offices. It is unlikely that a legal office 
is significantly less uncomfortable for children than the Courts (although it is noted that the office 
may provide the least expensive option, the ICL not being required to spend time in organising 
and attending at another venue). There were a minority of ICLs who reported specific efforts to 
provide a child friendly office environment or sought a more child friendly environment to meet 
with children.  

 

A number of ICLs reported meeting with children on a single occasion. It is unlikely that a child 
will develop a working rapport with their ICL on a single meeting, particularly if the meeting is 
conducted with another professional such as the Family Consultant, or in the presence of a third 
party such as another lawyer or office personnel. In addition, several studies have found that 
children often have difficulty identifying the professionals that had been involved in their legal 
proceedings18. Having a Family Consultant or a third person present during the interview is likely 
to add to the child’s confusion, particularly as they will often only meet with the Family 
Consultant on one or two occasions. A recent small qualitative NSW study19 of children who 
were the subject of orders to visit a parent at a Children’s Contact Service, found that the 
majority of children expressed the view that the decision to see their parent had been made 
without their involvement and they could not recall talking with the ICL or with the Family Report 
writer, even though an ICL had been appointed and a Family Report prepared. There may also 
be issues for ICLs about whether any information conveyed may be done on a confidential 
basis. 

 

In relation to skills, several ICLs made statements that they did not have the training to interview 
children about their wishes nor had the skills to interpret the children’s responses. Several ICLs 
also stated that other professionals such as the Expert Report Writer and the Family Consultant 
had the expertise in this area. This raises the question of whether further training of ICLs is 
required and/or further clarification of professionals” roles. 

 

How the information from children is used by ICLs in the court process 

The Guidelines for Independent Children’s Lawyers state20: 

 

                                                 
15 Cashmore & Parkinson, 2008 
16 Taylor, Gollop, & Smith, 2000; Birnbaum & Bala 2009 
17 Pike & Murphy, 2006 
18 Office of the Children”s Commissioner, 2011; Pike & Murphy, 2006 
19 Fitzgerald & Graham, 2011 
20 Guidelines for Independent Children”s Lawyers , 2007 p4 
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“The ICL is to ensure that any views expressed by the child are fully put before the Court 
and so far as possible, are in admissible form. This includes views that the ICL may 
consider trivial but the child considers important.” 

 

In line with these guidelines a significant number of ICLs sought means to have the children’s 
information put before the court in an admissible form such as via the Family Consultant or legal 
representatives, or parties. The extent to which the information is “fully” put to the court is 
unclear, although statements about seeking children’s consent as to what could be conveyed 
suggested that this may not always occur.  

 

Whilst the majority of ICLs also reportedly used the information to “advance” the case, 
approximately 16% of ICLs reported placing the information on file or not obtaining relevant 
information from children suggesting that the purpose of their meeting with the child was to 
explain the ICL’s role rather than obtaining information from the child, again raising issues about 
the role of the ICL. A limitation of this survey is the lack of clarity about what ICLs did when they 
met with children. It was unclear at times if ICLs were meeting children only to introduce 
themselves and to explain their role or whether they were interviewing children to obtain the 
child’s perspective. However, it was evident from responses that many ICLs did directly or 
indirectly seek the views of the children in relation to their preferred future living arrangements. 

 

ICLs seeking children’s views about preferred living arrangements 

Qualitative studies have found that children want to be given the opportunity to participate in the 
decision making process and their future living arrangements21 and communicate their views to 
the court if this is what they want22. Several studies have also reported that there is some 
evidence that the more children feel listened to and the greater their access to decision making 
processes the more satisfied they are with the outcomes23. However, children have also 
expressed concerns about a lack of control over how their views were represented to the court24 
with some children wanting an opportunity to express their views directly to the decision maker 
rather than being filtered by another professional25. However, children also were of the view that 
all decisions within the court were made by the Judge26. The current survey raises two issues in 
relation to children expressing their views, firstly, the differences in ICL practice in seeking views 
of children and whose role this is, and secondly, when this information is obtained, the difference 
in practice in, if and how, this information is presented to the court. Both these issues have been 
discussed above.  

 

A recent study27 found that overall children reported that it was important to be heard regardless 
of which professional they saw suggesting that all professionals need to be clear about their 
roles in seeking this information and how the children’s views are reported to court. Currently 
children’s views are sought by Family Consultants and ICLs but in both cases children are not 
generally given the opportunity to directly express their views to the court without the 
interpretation of the professionals involved. CAFCASS in the United Kingdom provide the court 
with a children’s wishes report completed by the child. This type of written documentation could 
be further explored.  

 

Overall, the results of this survey confirm that the majority of ICLs are meeting with children and 
using their professional judgement and skills to determine when, where and how often they 

                                                 
21 Smart, Neale & Wade, 2001; Smith, Taylor & Tapp, 2003; Goldson, 2006; Lodge & Alexander, 2010; Fitzgerald & Graham, 2011 
22 Birnbaum, Bala, & Cry, 2011; Cashmore & Parkinson, 2008 
23 Children and Family Court Advisory and Support Service (CAFCASS), 2010; Cashmore & Parkinson, 2010 
24 Smart, Neale & Wade, 2001;  
25 Birnbaum, Bala and Cyr, 2011; Office of the Children”s Commissioner, 2011; Cashmore & Parkinson, 2008 
26 Taylor, 2002 
27 Birnbaum, Bala and Cyr, 2011 
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meet. Their practices, however, vary in relation to the sort of information obtained and use of the 
information provided to them by children. 

 

Implications for practice 
It is suggested that the following areas would benefit from a multi-disciplinary discussion in order 
to develop an enriched understanding of children’s participation in the Courts’ processes: 

o Further discussion on direct and indirect participation by children 

o Clarification in relation to protective discourses versus a child’s right to participate 

o The development of principles and practices to enable children to participate  

o Clarity in relation to children’s capacity to participate 

o Clarity in relation to professional boundaries between ICLs and experts  

o Review of funding framework to enable all ICLs to have the ability subject to any direction 
of the Court to meet children and to explain Final Orders 

o Further training for all professionals in relation to interviewing children 
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