


APPLICATIONS FOR 
THE PROVISION OF 
FUNDS TO 
LITIGATION EXPENSES 

 
 Background to these 

applications 
 Legislative pathways/powers 
 Picking a pathway/power 
 Examining each pathway 

› Source of power 

› Misconceptions 

› What one needs to prove 

› How to respond 

› What to remember 

› Additional case law 
 The end result 



If you’re reluctant (or unable) to defer payment of fees? 

 

If you’ve agreed to defer fees but require funds to:- 

- brief counsel? 

- obtain expert evidence? 

 

Practical usage in proceedings:- 

- property settlement? 

- spousal maintenance? 

- child support or parenting? 

 

One party controls the assets (i.e. not your client) 

 



 Section 79 or 90SM 

 

 

 Section 74 or 90SE 

 

 Section 117(2) 

 

 Section 114 

 

-> Interim (or partial) 
property settlement 

 

-> Spousal maintenance 

 

-> Interim Costs 

 

-> Injunctive relief 



What do we see in practice?  
 

 Poor choice of words 
› That within ## days, the R pay to the A the sum of $### to by way of interim Strahan order 

(lump sum property and/or lump sum spousal maintenance and/or legal costs (“fighting 
fund”)). 

 Non-specific 
› That within ## days, the R pay to the A the sum $### by way of interim distribution. 

 Specific 
› That within ## days, the R pay to the A the sum $### by way of interim property settlement. 
› That within ## days, the R pay to the A the sum of $### (or if ongoing and periodic $### per 

###) by way of interim spousal maintenance. 
› That within ## days, the R pay to the A the sum of $### by cheque made payable to the trust 

account of the solicitors for the A with such sum to be used to meet the A’s costs and 
disbursements in these proceedings (whether already incurred or yet to be incurred). 

 Common follow up (when non-specific order made)  
› That the payment to be made by the R to the A referred to in the preceding paragraph be 

characterised or categorised by the trial judge when determining the substantive proceedings 
between the parties in such manner as the trial judge might consider appropriate. 



 As a general rule, the judges determining the application will be 
greatly assisted, as will the person endeavouring to respond to 
same, by the provision of:- 
› particulars within the orders sought (or Affidavit material); and 
› an explicit argument referable back to the chosen pathway/s contained 

within your submissions and the relevant legislative sections/case law. 

 
 While orders can be sought by a party (and made by the Court) in 

a non-specific manner, it would be entirely inappropriate to bring 
the application without at least one pathway intended to be 
argued, on the basis that there is a need EITHER:- 
› for the judicial officer determining the application to identify the 

actual power under which they are proceeding; or 
› for an appeal court (and the parties) to identify from the criteria 

addressed in reasons for judgment, which of the available powers was 
exercised once the determination has been made. 



 How to choose and argue a particular 
pathway? 

› What are the circumstances of the case, and 
issues to be determined?  

› Where does the strength of your argument lie? 

› What is required - a lump sum or ongoing 
amounts? 

› What is available – liquid assets or high income? 

 When is it appropriate to argue more than 
one pathway?  



 Strahan & Strahan 
(Interim Property Orders)  

› Family Court citation 
[2009] FamCAFC 166 at 
paragraph 79 to 113 

› CCH citation  

 (2011) FLC ¶93-466 at 
[85631] to [85640] 

 

-> contains a helpful and 

comprehensive review of 
authorities and discussion as 
to  guidelines/principles for 
alternate pathways in joint 
judgment of Boland and 
O’Ryan JJ  

-> worthwhile familiarising 
yourself with this segment of 
the judgment prior to 
commencing any application 
of this nature 

 

 



 It is important to note at the outset that more than 
one order - under the same or a different pathway -
may be made in the course of proceedings to fund 
the litigation expenses of a party: Strahan at 85 
(endorsing Kendling v Kendling (2008) 39 Fam LR 
404 at 35). 

› Option 1 – interim property settlement 

› Option 2 – interim spousal maintenance 

› Option 3 – interim costs 

› Option 4 – injunctions 

 

 





SOURCE OF POWER 
FOR INTERIM 
PROPERTY 
SETTLEMENT ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Pursuant to section 79 for 
parties to a marriage with 
“enabling provision” (see 
Davidson & Davidson (No 2) 
(1994) FLC ¶92-469) found at:- 
› section 80(1)(h) orders pending 

the disposal of proceedings or 
until further order 

 
 Pursuant to section 90SM for de 

facto matters with enabling 
provision found at:- 
› Section 90SS(1)(h) orders pending 

the disposal of proceedings or 
until further order 

 
 



MISCONCEPTIONS 
ABOUT INTERIM 
PROPERTY 
SETTLEMENT ORDERS 
 
 
 
 
 
 
 
 
 

 
 All that one needs to establish is 

that the applicant’s likely 
entitlements on a final basis will 
exceed the payment sought. This 
is insufficient. 

 An exercise of the Court’s 
discretion requires “compelling 
circumstances”. It does not. 

 It is essential to the case that the 
Applicant’s legal representatives 
will not continue to act unless the 
costs are paid or secured on an 
ongoing basis. Not necessarily – 
but it does make it somewhat 
easier to argue against the 
exercise of discretion. 



WHAT ONE NEEDS TO 
PROVE FOR INTERIM 
PROPERTY 
SETTLEMENT ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 FIRSTLY –  

› That it is appropriate and in the interests 
of justice for the Court to exercise it’s 
discretion to entertain the application  
 noting that the interests of justice are 

said to “usually be best served by one 
single and final determination” of 
property orders 

› In order to achieve this (in the context of 
this presentation) – one needs to 
demonstrate that the Applicant “requires 
funds to assist in defraying the costs of 
litigation without which an injustice may 
be caused” 
 Set out clearly the estimated amounts 

required for litigation expenses, annex 
any relevant costs agreements. 

 Ensure it is evident in the material that 
the Applicant does not have the ability 
to meet those estimates. 

 Make it clear if solicitors, barristers or 
experts are not agreeable  

 



WHAT ONE NEEDS TO 
PROVE FOR INTERIM 
PROPERTY 
SETTLEMENT ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 SECONDLY –  

› That it is appropriate to make the Order having 
regard to:- 
 in matrimonial matters, the considerations set out 

in s 79(4) and s 75(2); and 
 in de facto matters, the considerations set out in s 

90SM(4) and s 90SF(3). 

› That it is just and equitable to make the order 
 s 79(2) or s 90SM(3), as applicable. 

› In order to achieve this - one needs to ensure that 
the payment to be made under the proposed 
interim order will not affect either party’s ability to 
have their likely ultimate entitlement met from the 
remainder of the asset pool at a final hearing. You 
need to be in a position to argue the likely 
entitlements of the parties on a final basis. 

› Identify the source from which the payment is 
proposed to be made, if there is no source available 
your application will fail: Abrams & Abrams [2010] 
FMCAfam 560, Willis FM. 

› If such an amount is sufficient for your purposes, 
apply for an amount that does not exceed that 
which (even on the Respondent’s case) the 
Applicant is entitled to on a final basis, and make 
submissions to that effect. 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM PROPERTY 
SETTLEMENT ORDERS 
 

 
 In terms of the first limb, if you can establish 

that the application has been brought on a 
pretext, other than to secure funds for legal 
costs or there is no need for the funds, you 
should do so:- 

 if there is an alternate and viable source of funds to which 
the Applicant has access to meet costs; 

 the Applicant’s solicitor is agreeable to acting on a 
deferred payment basis;  

 there is evidence to suggest that the funds will be utilised 
for an alternate purpose and the actual amount sought is 
in excess of that which would reasonably be required to 
conduct the litigation (see paragraph 147 of Strahan). 

 

 In terms of the second limb (i.e. once the Court 
is satisfied that it is appropriate to exercise the 
discretion to entertain the application):- 
› ensure the Court is fully aware of any uncertainty that 

exists:- 
 in terms of ascertaining the asset pool including issues 

regarding add-backs or valuations yet to be obtained; 
 around the matters to which the Court is to have regard in 

terms of contributions or the 75(2)/90SF(3) factors; 

› if your client’s case is that the ultimate distribution of the 
asset pool in the primary proceedings will be affected by 
the interim order proposed to be made – provide evidence 
of those calculations clearly in your material – as any 
exercise of the Court’s discretion by necessity will be a 
conservative one. 
 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM PROPERTY 
SETTLEMENT ORDERS 
 

 
 

 If in your view it is likely that the 
Order will be made as sought, 
consider seeking orders  in response 
to the effect that (or indeed the 
parties’ consent to Orders being 
made) on the basis that the order to 
be made is not simply “by way of 
interim distribution to be 
characterised” but instead rather 
specific to allow for greater certainty 
in potential add-back arguments on a 
final basis:- 
› “by way of part property settlement”; or  
› “with such payment to be made to the trust 

account of the solicitors for the Appl with such 
funds to be utilised in meeting the Appl’s costs 
associated with these proceedings”). 



REMEMBER IN 
RELATION TO AN 
APPLICATION FOR 
INTERIM PROPERTY 
SETTLEMENT ORDERS 
 
 
 

 
 The Court’s view will be that “as a generality” 

the interests of the parties and the Court are 
better served by there being one final hearing 
of property settlement proceedings.  

 
 If you are responding to an application for 

interim property settlement (and the Court is 
satisfied it is appropriate to exercise the 
discretion to entertain the application), you’re  
less likely to be successful in suggesting to the 
Court that the anticipated costs are excessive, 
and should not be ordered in the quantum 
sought.  
› See Boland & O’Ryan JJ’s comments at paragraphs 

144 to 158, as well as Thackray J’s comments at 
paragraphs 227 and 228 of Strahan which provide a 
discussion as to the trial judge’s attempt to assess 
an amount required by the A to take the matter to 
trial (noting that while the trial judge ultimately 
determined  $1 mil as a more appropriate amount 
than the $5 mil sought, the Full Court set aside the 
judgment and ordered the $5,000,000 payment); 

› See paragraph 146 for suggestions on the “proper 
way” for the Court to address concerns regarding 
conduct of litigation. 

 



FURTHER 
DISCUSSION ABOUT 
APPLICATIONS FOR 
INTERIM PROPERTY 
SETTLEMENT ORDERS 
 
 
 

 
 Boland and O’Ryan JJ in Strahan  & Strahan (Interim 

Property Orders) at paragraphs 114 to 141 or 
[85640] to [85646] 
› See specifically paragraph 133  or [85645] for examples of 

when it is appropriate and in the interests of justice for the 
Court to exercise it’s discretion to entertain the 
application.  

 May, Ainslie-Wallace & Kent JJ in Marchant & 
Marchant  [2012] FamCAFC 181; (2012) FLC ¶93-520  
› See specifically 46 to 78 for an example of the Full Court 

determining what pathway was used (after non-specific 
orders had been made and appealed) by referring to an 
exchange in submissions between Senior Counsel and FM.  

 Osferatu & Osferatu [2012] FamCA 408  
› Orders after following this pathway requiring instalments 

of “clear unencumbered funds” totalling $4.3m 
 Kyriakos & Kyriakos & Anor (2013) FLC ¶93-528 

› A successful appeal against a non-specific order and lack of 
identification of a power with the reasons provided.  

› At paragraph 40  Finn & Strickland JJ specifically note and 
leave open the potential for s 90AE to be used in an 
application for funds to be used in litigation expenses 
against a third party under s 79 – for which regard would 
need to be had to 90AE(2) and (3).  

› Also discussion by Forrest J at paragraphs 64 through 73 to 
regarding obligation owed to parties to give adequate 
reasons – note particularly 72 and 73.  
 It is the inadequacy of the reasons [his Honour] had given 

that has led to the success of the appeal against the orders 
he made. 





SOURCE OF POWER 
FOR INTERIM 
SPOUSAL  
MAINTENANCE 
ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Pursuant to section 74 for parties to a 
marriage with enabling provisions at:- 
› section 80(1)(h) orders pending the 

disposal of proceedings or until further 
order; and 

› section 80(1)(a) orders for payment of a 
lump sum, whether in one amount of by 
instalments; or  

› section 80(1)(b) orders for payment of 
weekly, monthly, yearly or other periodic 
amounts. 

 Pursuant to section 90SE for de facto 
matters with enabling provisions at:- 
› section 90SS(1)(h) orders pending the 

disposal of proceedings or until further 
order; and 

› section 90SS(1)(a) orders for payment of 
a lump sum, whether in one amount of 
by instalments; or  

› section 90SS(1)(b) orders for payment of 
weekly, monthly, yearly or other periodic 
amounts. 



MISCONCEPTIONS 
ABOUT INTERIM 
SPOUSAL 
MAINTENANCE 
ORDERS 
 
 
 
 
 
 
 
 
 

 
 If the Appl has had ongoing access to the 

financial support of a family member (or 
third party) in meeting legal expenses 
prior to the application being made, this 
can be argued as indicative of the Appl not 
having a need for the support. This is not 
going to work. 

 If the Applicant has access to capital (a 
sum in an investment or bank account, or 
shares held individually) then you can 
simply suggest they have the ability to 
support themselves. This is not necessarily 
going to be accepted and depends on the 
circumstances of the case. 

 If an order is made after following this 
pathway (for litigation expenses), the 
payments will not be the subject of 
scrutiny or notional add-backs down the 
track. They can (and usually will) be.  

 The Appl’s pre-separation standard of 
living must automatically be awarded if  
the Resp’s means permit. Not so. 



WHAT ONE NEEDS TO 
PROVE FOR INTERIM 
SPOUSAL 
MAINTENANCE 
ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 FIRSTLY - that there is a right of the Applicant 

to spousal maintenance from the Respondent 
pursuant to:- 

 section 72 in matrimonial matters; and 
 section 90SF(1) in de facto matters. 

› In order to achieve this – one needs to 
demonstrate that the Respondent is reasonably 
able to maintain the Applicant (capacity) and the 
Applicant is unable to support herself or himself 
adequately (need). 
 Set out clearly the estimated amounts required for 

litigation expenses, annex any relevant costs 
agreements. 

 Ensure it is evident in the material that the Appl 
does not have the ability to meet those estimates – 
however if the Appl has capital available to them 
from another source - acknowledge that and say 
why they do not choose/wish to draw on same. 

 Carefully consider the Financial Statements filed by 
both parties as a minimum. 

 Regardless of whether the Application seeks lump 
sum payment or periodic payments –  there is a 
need to identify the source (bank account, sale of 
an asset) or income stream from which the 
payment can be made in the material. 

 



WHAT ONE NEEDS TO 
PROVE FOR INTERIM 
SPOUSAL 
MAINTENANCE 
ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 SECONDLY - that it is proper – s 74(1) and s 

90SE(1) - to make the order sought taking into 
account only:- 

 the matters set out in s 75(2) in matrimonial 
matters; and 

 the matters set out in s 90SF(3) in de facto matters. 

› In addition to the usual submissions to be made in 
terms of any other interim spousal maintenance 
application – specific reference should be made to 
subsection (r) “any fact or circumstance which, in 
the opinion of the court, the justice of the case 
requires to be taken into account” to the effect that 
without receipt of the payment/s proposed the 
Applicant will be placed in the unenviable position 
of not being at liberty to afford to obtain expert 
evidence, Counsel or continue to engage his or her 
chosen legal representatives (if they are 
unprepared to act on a deferred payment basis, as 
the case may be). 

 
 Thirdly, the proposed exercise of discretion 

under 74 is reasonable in the circumstances. 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM SPOUSAL 
MAINTENANCE 
ORDERS 
 

 
 As you would in response to any ordinary 

spousal maintenance claim, attempt to 
establish firstly that the Respondent is not 
reasonably able to maintain the Applicant (i.e. 
the Respondent does not have capacity to 
make the payment/s sought). 

 
 Likewise try to establish that the Applicant is 

able to support herself or himself adequately 
(and that the Applicant does not have the need 
for the payment/s sought), you should:- 
› identify any alternate and viable source of funds to which 

the Applicant has access to meet costs – though be aware 
of comments in Bevan at [81980], Mitchell at [81995], LMH 
& LEJ at 85; 

› seek disclosure of any applications for employment, make 
arguments about under-employment (if reasonable);  

› identify any inappropriate or unreasonable expenditure of 
the income which the Applicant already receives;  

› confirm whether the Appl’s solicitors, barristers, or any 
proposed experts are agreeable to acting on a deferred 
payment basis (though this will not necessarily cause the 
Application to be dismissed it is something which the 
Court can take into account as to need), seek disclosure of 
costs agreements if not already provided. 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM SPOUSAL 
MAINTENANCE 
ORDERS 
 

 
 See Strahan  & Strahan (Interim Property 

Orders) at paragraph 96 for examples of 
additional matters it is appropriate for the 
Court to consider when making orders 
pursuant to 74 – including whether the 
Applicant has an arguable case for 
substantive relief which deserves to be 
heard. 

 
 If the Court is satisfied that capacity and 

need exist and the right to maintenance is 
there - it is simply a question of quantum 
of payment/s to be made, and you will 
need to:- 
› make submissions as the 75(2)/90SF(3) factors; 
› consider the “reasonableness” of the estimates 

provided by the Applicant, and the rate at which 
the proposed expert, Counsel, solicitor charge in 
comparison to the complexity of the dispute; 

› confirm whether the Applicant’s solicitor is 
agreeable to acting on a deferred payment basis 
(this again is something which the Court can take 
into account as to the quantum). 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM SPOUSAL 
MAINTENANCE 
ORDERS 
 

 
 Again - if in your view it is likely that the Order 

will be made under the spousal maintenance 
pathway/power - consider seeking the parties’ 
consent to same on the basis that additional 
orders be made (or simply argue in response 
for additional orders to be made):- 
› that the order is not simply “by way of spousal 

maintenance” but instead include specifics such 
as “payment is to be made to the trust account 
of the solicitors for the Appl with such funds to 
be utilised in meeting the Appl’s costs associated 
with these proceedings”; or 

› that the payment/s to be made by the R to the A 
be reviewed and characterised by the trial judge 
when determining the substantive proceedings 
between the parties in such manner as the trial 
judge might consider appropriate. 

 
 This should allow for greater certainty and 

encourage the Court to review the use to 
which the Applicant has put the funds (i.e. 
undertake an accounting exercise) when 
considering any potential add-back arguments 
or the matter generally on a final basis. 



REMEMBER IN 
RELATION TO AN 
APPLICATION FOR 
INTERIM SPOUSAL 
MAINTENANCE 
ORDERS 
 
 
 

 
 

 Be conscious of Division 4.2.4 Family Law Rules and Part 
24 Federal Circuit Court Rules. 
 

 Make your estimates of anticipated expenditure clear 
and reasonable if applying.  

 
 If successful, ensure as far as possible the Appl will in a 

position to account for the expenditure of funds 
advanced at a final hearing. 
 

 Try not to overstep the mark in response material with 
argument suggesting that the Appl should be “out 
working” to support him/herself, if they have been out 
of work force for a significant period of time and 
unlikely to be able to re-enter without retraining etc. Be 
conscious of judicial notice in relation to research into 
“the feminization of poverty” and the gap between 
theory and reality of employment opportunities: 
Mitchell (1995) FLC ¶92-601 at [81998] (referring to 
Best (1993) FLC ¶92-418 at [80295]). 
 

 If you are responding to an application for interim 
spousal maintenance and the Court is intending to make 
an order, you’re able to suggest to the Court that the 
anticipated costs need to be reasonable (i.e. not 
excessive), and could be ordered in a lower amount 
than the quantum sought.  



FURTHER 
DISCUSSION ABOUT 
APPLICATIONS FOR 
INTERIM SPOUSAL 
MAINTENANCE 
ORDERS 
 
 
 

 Bevan (1995) FLC ¶92-600 at [81979] to 
[81982] 
› See specifically [81982] for Full Court’s statement 

of the law applicable to an award of spousal 
maintenance involving four steps: 
 threshold s 72; 
 consideration of ss 74 & 75(2);  
 no  fettering principle that pre-separation standard 

of living must automatically be awarded if Resp’s 
means permit; and  

 a requirement that the exercise of discretion under 
74 should be undertaken with “reasonableness in 
the circumstances” as a guiding principle.  

 Mitchell (1995) FLC ¶92-601 at [81995] 
› Whether Appl can support himself/herself 

adequately is not to be determined by reference to 
a fixed standard, nor at a subsistence level. 

 LMH & LEJ [2002] FMCAfam 271 
› Recent discussion of legislative and case law 

authorities on process for spousal maintenance 
decisions at paragraphs 41 - 48, 76, 80, 85, 86, 88  
and 102 

› Example of application of law/analysis  of financial 
circumstance of parties at paragraphs 49 to 105. 

 Milankov (2002) FLC ¶93-095  
› at paragraphs 95 to 100 regarding retrospective 

orders. 
 

 
 





SOURCE OF POWER 
FOR INTERIM COSTS 
ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Pursuant to section 117(2):- 

› the court may make an order as 
to costs and security for costs, 
whether by way of 
interlocutory order or 
otherwise. 

 



MISCONCEPTIONS 
ABOUT INTERIM 
COSTS ORDERS 
 
 
 
 
 
 
 
 
 

 
 Costs orders can only relate to costs 

already incurred and remaining unpaid. 
This is not the case.  

 It is essential to the case that the 
Applicant’s legal representatives will not 
continue to act unless the costs are paid or 
secured on an ongoing basis. Not 
necessarily – but it does make it 
somewhat easier to argue against the 
application. 

 A level of complexity in the financial affairs 
of the Resp and a need for expert 
investigation into those affairs are 
necessary preconditions to an Order being 
made. They are not – though their 
existence may add considerable weight to 
the application. 

 If the Resp is self-represented there is no 
real chance of getting funds to litigation 
expenses for the Appl. This is not the case. 



WHAT ONE NEEDS TO 
PROVE FOR INTERIM 
COSTS ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 FIRSTLY – that there are circumstances 

that would justify the Court making a 
costs order 
› Raise any complexity in the case/Resp’s 

financial affairs 
› Set out clearly the estimated amounts 

required for litigation, annex any relevant 
costs agreements. 

› Ensure it is evident that the Appl does 
not have the ability to meet those 
estimates – if the Appl has capital 
available to them from another source - 
acknowledge that and say why they do 
not choose/wish to draw on same. 

› Carefully consider the Financial 
Statements filed by both parties as a 
minimum. 

› Identify the source (bank account, sale of 
an asset) or income stream from which 
the payment can be made in the 
material. 

 



WHAT ONE NEEDS TO 
PROVE FOR INTERIM 
COSTS ORDERS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 SECONDLY – that it would be just to make the order 
proposed having regard to the matters set out in 
section 117(2A) which are relevant. In order to 
achieve this, work through each subsection. 
› (a) – the financial circumstances of each of the parties to 

the proceedings;  
› (b) – whether any party is in receipt of assistance by way of 

legal aid, and if so, the terms of the grant; 
› (c) – the conduct of the parties in relation to the 

proceedings (particulars, discovery, inspection, directions 
to answer questions, admissions of fact, production of 
documents and similar matters); 

› (d) – whether the proceedings were necessitated by the 
failure of a party to comply with previous orders; 

› (e) – whether any party has been wholly unsuccessful in 
the proceedings; 

› (f) – whether either party has made an offer in writing to 
the other party to settle the proceedings and the terms of 
any such offer; and 

› (g) - such other matters as the court considers relevant 
 

 Matters which can be relevant under 117(2A)(g) 
would be the reasonableness of the estimated fees 
in the circumstances and the likely entitlements of 
the parties on a final hearing of the property 
settlement. 

 
 Be conscious of Part 19.3 and 19.4 Family Law Rules 

and Part 21 Federal Circuit Court Rules 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM COSTS 
ORDERS 
 

 
 In responding or applying, consider attempting 

to rely upon what you consider to be 
reasonable offers which have been made by 
your client to settle the interim application or 
indeed the entirety of the proceedings. 
 

 As you would in response to any ordinary costs 
application, address any inability of the Resp to 
meet the proposed order and set out funding 
arrangement for Resp’s own costs. 
 

 Likewise try to establish that the Appl is able to 
meet their expenses independently (and that 
the Appl does not have the need for the 
payment/s sought), you should:- 
› identify any alternate and viable source of funds to which 

the Applicant has access to meet costs 
› seek disclosure of any applications for litigation funding 

from a lender or applications for grants of legal aid, make 
arguments about ability of Appl to obtain same (if 
reasonable);  

› confirm whether the Appl’s solicitors, barristers, or any 
proposed experts are agreeable to acting on a deferred 
payment basis (though this will not necessarily cause the 
Application to be dismissed it is something which the 
Court can take into account as to need), seek disclosure of 
costs agreements if not already provided. 
 
 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM COSTS 
ORDERS 
 

 
 See Strahan & Strahan (Interim Property Orders) 

at paragraph 96 for examples of additional 
matters it is appropriate for the Court to consider 
when making orders pursuant to 117 – including 
whether the Applicant has an arguable case for 
substantive relief which deserves to be heard. 

 
 If the Court is satisfied that it there are 

justifying circumstances and intends to make 
an order and the question relates to quantum 
only, you will need to:- 
› make submissions as the financial circumstances of the 

parties; 
› argue if application is premature, i.e. matter is likely 

to/may settle at Conciliation Conference/mediation yet 
costs are sought for trial; 

› consider the “reasonableness” of the estimates provided 
by the Applicant, and the rate at which the proposed 
expert, Counsel, solicitor charge in comparison to the 
complexity of the dispute; 

› argue to limit the costs, on the basis that the Appl is not 
prevented from bringing a further application in future if 
need be; 

› “This Court should do everything in its power to discourage 
incurring costs where those costs are not justified on the 
basis of the likely amount the party will receive”: Coomes 
(1995) FLC 92-558 at 81579. 



HOW TO 
RESPOND/DEFEND 
TO APPLICATION FOR 
INTERIM COSTS 
ORDERS 
 

 
 Again – for the same reasons previously 

raised regarding add-backs and greater 
certainty on a final basis - if in your view 
it is likely that the Order will be made 
under the costs pathway/power - 
consider seeking the parties’ consent to 
same on the basis that 
additional/specific orders be made (or 
simply argue in your response for same) 
such as:- 
› “payment is to be made to the trust 

account of the solicitors for the Appl with 
such funds only to be utilised in meeting 
the Appl’s costs associated with these 
proceedings”; or 

› a notation to the effect that “it is the 
intention of the Court/parties that the 
funds advanced pursuant to the previous 
order be specifically considered on a final 
basis having regard to the principle 
requiring that monies expended on legal 
fees by each of the parties be notionally  
added-back into the pool” . 
 



REMEMBER IN 
RELATION TO AN 
APPLICATION FOR 
INTERIM COSTS 
ORDERS 
 
 
 

 Don’t focus on arguing the primary issue of ordinary costs 
applications, i.e. whether the Resp should be responsible for 
the costs of the Appl. The issue really is (where one party 
controls the bulk of the assets or funds) whether an order 
should be made to ensure that the other party has at least a 
near equal opportunity to present his/her case: Kendling at 
[22]. 
 

 This pathway is seemingly the only option in applying for 
funding in parenting proceedings (which do not have a spousal 
maintenance/property settlement component), and can also be 
argued against another party to the proceedings if there are 
justifying circumstances (i.e. a second respondent not a party to 
the marriage). 

 
 If successful, ensure as far as possible the Appl will in a position 

to account for the expenditure of funds advanced at a final 
hearing. 

 

 If you are responding to an application for interim costs and the 
Court is intending to make an order, you’re able to suggest to 
the Court that the anticipated costs need to be reasonable (i.e. 
not excessive), and could be ordered in a lower amount than 
the quantum sought.  
 

 Dollar for dollar orders may also be ordered to create “a level 
playing field” if Resp is represented though note that “the tests 
for a Hogan order and for a dollar for dollar order are not the 
same” 
› G & T (2004) FLC ¶93-176, O’Reilly J – note wording of order 

seemingly contradicts concern regarding open-ended nature of order 
(Resp only able to control amount to be paid by limiting his own 
spending). 

 



FURTHER 
DISCUSSION ABOUT 
APPLICATIONS FOR 
INTERIM COSTS 
ORDERS 
 
 
 

 Strahan at 90 (references Zschokke (1996) FLC 
¶92-693 at [83217] and Paris King Investments v 
Rayhill [2006] NSWSC 578 at [30]) regarding three 
relevant matters: 

 position of relative financial strength on the part of the 
Resp; 

 a capacity on the part of the Resp to meet his/her own 
litigation costs 

 an inability on the part of the Appl to meet his/her 
litigation costs.  

 
 See Strahan at 96 (referencing Paris King 

Investments Pty Ltd at 30 and 31) for additional 
issues to be noted 
 

 Hogan (1986) FLC ¶91-704 at [75096] 
› tenor of legislative provisions requires costs orders to be 

certain/ascertainable (and just) and cannot be open-ended 
 

 Kendling (2008) FamCAFC 70 at [49] - [51]: 
› orders can be made for costs already paid by borrowings. 

 
 Iphostrou & Iphostrou (2011) FamCA 20: 

› dollar for dollar order made instead of interim property 
settlement or lump sum interim costs. 

 
 Osferatu & Osferatu [2012] FamCA 408 at 37-40: 

› disadvantages and ambiguity of dollar for dollar orders 
 





SOURCE OF POWER 
FOR INJUCTIVE 
RELIEF 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Pursuant to section 114(3) – in proceedings which 
do not fall within paragraph (e) definition of 
“matrimonial cause” of 4(1) – the Court may 
grant an injunction, by interlocutory order or 
otherwise, in any case in which it appears to the 
court to be “just or convenient to do so” and 
either unconditionally or upon such terms and 
conditions as the court considers appropriate. 

 
 Otherwise if proceedings do fall within paragraph 

(e) definition of “matrimonial cause” of 4(1) – 
then pursuant to:- 
› section 114(1)(e) for parties to a marriage, the court may make an 

order or grant an injunction as it considers “proper” with respect to 
the matter to which the proceedings relate, including inter alia an 
injunction in relation to the property of a party to the marriage; 

› section 114(2A)(c) for parties to a de facto relationship, the court 
may make an order or grant an injunction as it considers “proper” 
with respect to the matter to which the proceedings relate, including 
inter alia an injunction in relation to the property of the parties to 
the de facto relationship or either of them. 

 

 See also 80(1)(k) and 90SS(1)(k) as enabling 
provisions for granting any order/injunction in 
marital and de facto property and maintenance 
proceedings. 
 

 See section 90AF for orders relevant to seeking an 
injunction or order binding a third party. 



MISCONCEPTIONS 
ABOUT INJUNCTIONS 
 
 
 
 
 
 
 
 
 

 
 This pathway could only 

prevent a party from doing 
something not force them to 
do something. This is not the 
case - there exist mandatory 
injunctions and 
prohibitive/restrictive 
injunction.   
 



IS IT REALLY A VIABLE 
OPTION - INJUNCTIVE 
RELIEF IN ORDER TO 
OBTAIN FUNDS FOR 
LITIGATION 
EXPENSES?  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 There has been very limited discussion in 
relation to the injunctive powers of the 
Court when it comes to applications for 
the advance of funds for litigation 
expenses.  

 
 Poletti [1990] FamCA 79 at 9: “It is 

unnecessary to consider whether the order 
could be supported under section 114(1)”. 

 
 Zcshokke (1996) at 66: “Similarly we need 

not consider further as a source of power s 
114 (the injunction power) which, 
although referred to by Counsel for the 
wife, was not relied on by him. Again in 
light of Poletti, the question of s 114 must 
also remain open”  
 

 Strahan [2009] at 82, notes both the 
comments in Zcshokke and Poletti – and 
thereafter leaves the issue alone. 
 

 
 



WHAT ONE NEEDS TO 
PROVE FOR AN 
INJUNCTION 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 If applying pursuant to 114(3), that it 

would be just or convenient in the 
circumstances of the particular case for 
the Court grant an injunction or otherwise 
to make the order. 
› Note that considerations of convenience are 

not to be taken into account to the exclusion 
of considerations as to what is just: J in 
Borzak and Borzak (1979) FLC ¶90-688, at p 
[78672] 

 
 If applying pursuant to 114(1), that it 

would be proper in the circumstances of 
the particular case for the Court grant an 
injunction or otherwise to make the order.  

 
 If applying pursuant to 80(1)(k) and 

90SS(1)(k) – as enabling provisions - that 
the order/injunction would be necessary 
to make to do justice. 



WHAT ONE NEEDS TO 
PROVE FOR AN 
INJUNCTION 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 AGAINST THIRD PARTY - That the proposed Order “is 

reasonably necessary, or reasonably appropriate and 
adapted, to effect a division of property between the 
parties to the marriage” for the purposes of section 
90AF(3)(1). 

 Additionally, there is a need to work through each 
remaining subsection of 90AF(3). 
› (b) – if the order or injunction concerns a debt of a party to 

the marriage--it is not foreseeable at the time that to make 
the order or grant the injunction would result in the debt 
not being paid in full; 

› (c) – the third party has been accorded procedural 
fairness; 

› (d) – for an injunction or order under subsection 114(1)--
the court is satisfied that, in all the circumstances, it is 
proper to make the order or grant the injunction; 

› (e) – for an injunction under subsection 114(3)--the court 
is satisfied that, in all the circumstances, it is just or 
convenient to grant the injunction; 

› (f) – the court is satisfied that the order or injunction takes 
into account the matters mentioned in subsection (4) 

 Subsection 90AF(4) then raises matters relevant to 
taxation effects, social security effects, administrative 
costs, capacity of a party to the marriage to repay the 
debt (if applicable), capacity of the third party (i.e. 
economic, legal or other), and any other matters raised 
by the third party or considered relevant by the Court as 
issues to be taken into account. 



FURTHER 
DISCUSSION ABOUT 
APPLICATIONS FOR 
AN INJUNCTION 
 
 
 

 See Mullen v De Bry (2006) FLC ¶93-293 at 
paragraphs 46 to 51:  
› A court... may grant an injunction... in any 

case in which it is just or convenient to do so... 
Ultimately, each case will involve an overall 
assessment of a number of factors to 
determine the just or convenient result. Not 
all cases with the same identity of factors will 
necessarily produce the same result because 
of varying weight individually and 
comparatively. 

 
 See Tedd Jordan’s presentation today 

“Injunctions and other remedies on an 
interim application” 

 
 See Pencious & Pencious (2010) FamCA 

605 for: 
› an example of where husband (albeit 

unsuccessfully) sought injunction against 
third party relevant to transfer of funds and 
thereafter was seeking to use of those funds 
towards litigation expenses. 

 





HOW ARE THOSE 
PAYMENTS MADE 
ACTUALLY DEALT 
WITH ON A FINAL 
BASIS? 

 Regardless of whether non-specific or specific 
interim orders issue, at a final hearing, the party 
making the payments can argue for the trial judge to 
carefully consider and characterise the payments 
advanced as it deems appropriate. 

 Strahan (Interim Property Orders) 
› at 92 references Zschokke:- 

 in relation to an order under s 79 and s 80 (1)(h) of the Act 
- “[i]t would seem an essential part of such an order that 
the advance of funds be a matter which the trial Judge 
must take into account, or at least have regard to, in the 
determination of the final property settlement”.  

 “it must … be an integral part of any order under s 80(1)(h) 
for an advance of funds from the party in possession of the 
bulk of the party’s assets [sic] to the other party, that such 
advance can then be taken into account in the property 
settlement, that is, it must be capable of satisfying part of 
the other party’s entitlement”  

› at 95 references Zschokke:- 
 in relation to an order under s 117 - “the sums to be paid 

pursuant to the interim costs order should be taken into 
account (or at least had regard to) in the final 
determination of the property proceedings between the 
parties” 

› at 96 references Paris King Investments:- 
 in relation to an order under s 74 or s 117 - “any such 

order should be framed to protect the parties from any risk 
of injustice arising from the manner in which the funds are 
expended” and this may be done by requiring that funds 
be administered by solicitors, detailed records to be kept 
etc “to permit review by the Court at the time of exercise 
of its discretion in the substantive property proceedings or 
on the final determination of the issue of costs”. 



HOW ARE THOSE 
PAYMENTS MADE 
ACTUALLY DEALT 
WITH ON A FINAL 
BASIS? 

 Add-back arguments on a 
final basis would necessitate 
a detailed consideration of 
the use to which funds 
advanced were actually put:- 

› living expenses; 

› wastage; 

› legal expenditure. 

 See Jeff Bunning’s 
presentation today “Practical 
Aspects of Add backs and 
Cost Orders”. 
 




