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Navigating through the Family Law Legislation Amendment (Family 

Violence and Other Measures) Act 2011 

 

On 7 December 2011 the Family Law Legislation Amendment (Family Violence and Other 

Measures) Act 2011 was assented to. Schedule 1 of the Act dealing with the amendments covered in 

this paper will commence on 7 June 2012.   

The Act, according to the Government, is to “positively address family violence and child abuse in the 

family law system
i
. 

Background 

The Act was in response to several reports
ii
 commissioned by the Government to examine how the 

family law system has dealt with family violence following the Family Law Amendment (Shared 

Parental Responsibility) Act 2006.  

Instructively, is a report Family Violence and Family Law in Australia - The Experiences and Views of 

Children and Adults from Families who separated Post-1995 and Post-2006. It was a report 

commissioned by the Government and completed in April 2010.  

Surveying 990 separated adults and 110 children from separated parents Australia wide, the report 

found that:  

1. 85% of women and 56% of men reported domestic violence and/or child abuse during their 

former partnership;  

2. 65% of women surveyed had left the partnership because of family violence;  

3. Many participants reported having had violence inflicted on themselves in front of the children, 

on the children in similar ways to that inflicted on the adult victim and on both the adult and 

child victims at the same time;  

4. The reported abuse on children was serious, not accidental and exceeded neglect;  

5. 39% of children said they did not feel safe with their father after separation and just fewer than 

10% said they did not feel safe with their mother; 
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6. Women tended to express violence as physical, sexual, emotional, psychological, verbal, 

social (isolating the victim), financial and/or oppressive control of many aspects of their lives. 

They reported ongoing threats and occurrences of violence post separation which made them 

fearful of their former partner;   

7. Men tended to express violence as an experience of being subjected to their partners  

emotional, psychological and verbal abuse. Men also saw obstructions to access to their 

children and false allegations of family violence as expressions of violence;  

8. Particularly after the 2006 amendments, many participants complained that reports of 

violence to their solicitors were not believed by them or appropriately acted upon. Given the 

prominence of ensuring “meaningful relationship” and the “ friendly provisions” within the 2006 

amendments to the Act, many participants reported advice from their solicitors that unproven 

allegations of violence may cause courts to regard them poorly and on that basis their request 

to limit time or request supervised time may fail;  

9. All of the participants who experienced the Court system perceived that their assertions of 

violence were disbelieved, ignored or minimised. When it was accepted, they perceived that it 

was given little weight in the ultimate decision; and  

10. 68.7% of women and 52.5% of men considered that suitable and safe arrangements for 

themselves and their children against family violence were not achieved post separation.   

The report primarily called for:  

1. The widening of the definition of “family violence” within the Act; 

2. The safety of victims of family violence and abuse should have a higher priority than shared 

parental responsibility and shared care;  

3. The friendly provisions (s.60CC(3)(c) Family Law Act 1975) should be amended so as 

recognise the need for parents to take action to protect children from a risk of harm;  and  

4. Impediments to the disclosure of family violence should be removed from the Act.  

The conclusions within this report were not dissimilar to the findings and recommendations of the 

other reports which also stated that the Act was failing to adequately protect children and adults from 

abuse and family violence and provided the impetus for the new amending Act.  
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The Amendments 

In an attempt to achieve the objective of better addressing the interaction of family violence and 

abuse within the remainder of Part VII of the Family Law Act 1975 (“the Act”), the key changes to the 

Act are:   

1. altered definitions of “family violence” and “abuse”;  

2. a weighting in the primary considerations within s.60CC(2) of the Act;  

3. amendments to the additional considerations within s.60CC(3);  

4. increased notification requirements;  

5. strengthening the obligations of advisors; and  

6. removal of the costs provisions within s.117AB. 

Altered definitions of “abuse” and “family violence” 

Abuse 

Under the current definition, abuse is defined as:  

Abuse, in relation to a child means:  

(a) An assault, including sexual assault, of a child which is an offence under a law, written or unwritten, in force in the 

State of Territory in which the act constituting the assault occurs; or 

(b) A person involving the child in a sexual activity with that person or another person in which the child is used, 

directly or indirectly, as a sexual object by the first-mentioned person or the other person, and where there is 

unequal power in the relationship between the child and the first-mentioned person.  

“Abuse” has been re-defined in subsection 4(1) to read:  

Abuse, in relation to a child means:  

(a) an assault, including a sexual assault, of the child; or 

(b) a person ( the first person) involving the child in a sexual activity with the first person or another person in which 

the child is used, directly or indirectly, as a sexual object by the first person or the other person, and where there is 

unequal power in the relationship between the child and the first person; or 

(c) causing the child to suffer serious psychological harm, including (but not limited to) when that harm is caused by 

the child being subjected to, or exposed to, family violence; or 

(d) serious neglect of the child. 

The first noticeable change in the definition is that an assault (including sexual assault) of a child no 

longer needs to constitute an offence enforceable under a State or Territory Law.  

The change adds two further concepts coming within the definition of abuse. The first is causing a 

child serious psychological harm by any means, including being subjected to or exposed to family 

violence. The second is serious neglect of a child.   
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It is questionable how often in practice the first of the additional concepts will apply given the 

seemingly high evidentiary threshold and its inconsistency with other provisions of Part VII of the Act.  

Embodied in the Act is the principle that in the determination of a parenting order, the best interests of 

the particular child is the paramount consideration
iii
.  Mandated in that consideration is the 

consideration of the primary considerations and in particular the second of the primary considerations 

under s.60CC (2) (b) being the “need to protect the child from physical or psychological harm from 

being subjected to, or exposed to, abuse, neglect or family violence”. This is consistent with the 

objects of meeting the best interests of children
iv
.  

The amendments do not change the circumstances where the second of the primary considerations 

become relevant. In such cases, the Court retains power to make orders to protect children from 

actual or potential physical or psychological harm (absent any mandated level or the need for it to be 

serious) by reason of being subjected to abuse, neglect or family violence.  

The first additional concept of abuse will also be costly to prove and no doubt, initially, be uncertain in 

its application.  Presumably specialist medical evidence will be required to support a finding of serious 

psychological harm and its cause. It will also require clarity from the Court as to what will constitute a 

serious level of psychological harm. Given the prescriptive protection in s.60CC (2) (b), the utility of  

presenting such evidence in light of the costs of doing so, particularly at interim stages, will have to be 

considered carefully.   

A similar comment can be made to the second of the additional concepts, “serious neglect of the 

child”.  Its relevance will depend on what the Court classes as serious. It would appear to require a 

significant or substantial failure of a parent in discharging a duty or a significant or substantial lack of 

care of the child.   

Family Violence 

Family Violence is currently defined as: 

Family violence means conduct, whether actual or threatened, by a person towards, or towards the property of, a member of 

the person’s family that causes that or any other member of the person’s family reasonably to fear for, or reasonably to be 

apprehensive about, his or her personal wellbeing or safety.  

“Family violence” has been redefined in subsection 4AB (1) to mean:  

(1) For the purposes of this Act, family violence means violent, threatening or other behaviour by a person that 

coerces or controls a member of the person’s family (the family member), or causes the family member to be 

fearful.  

A non-exclusive list of examples of behaviour which might constitute family violence is set out in 

s.4AB(2): 

(a) An assault; or 

(b) A sexual assault or other sexually abusive behaviour; or 

(c) Stalking; or 

(d) Repeated derogatory taunts; or 

(e) Intentionally damaging or destroying property; or 

(f) Intentionally causing death or injury to an animal; or 

(g) Unreasonably denying the family member the financial autonomy that he or she would otherwise have had; or 
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(h) Unreasonably withholding financial support needed to meet the reasonable living expenses of the family member, 

or his or her child, at a time when the family member is entirely or predominately dependent on the person for 

financial support; or 

(i) Preventing the family member from making or keeping connections with his or her family, friends or culture; or 

(j) Unlawfully depriving the family member, or any member of the family member’s family, of his or her liberty. 

 

To come within the new definition, violent, threatening or other behaviour (behaviour which is similar 

to violent or threatening) which either coerces or controls a family member or causes a family member 

to be fearful is needed.  

The altered definition of “family violence” is not only more expansive, but also removes the objective 

test of “reasonableness” of fear which is an element of the current definition. A fear no longer needs 

any element of reasonableness or objectivity. The fear need only be subjective, based only on that 

person’s state of mind.  

The expanded definition of “family violence” may have consequences perhaps not intended by the 

amendment.   The exemptions of “abuse”, “risk of abuse”, “family violence” or “risk of family violence” 

to obtaining a certificate from a Dispute Resolution Practitioner under s.60I (9) of the Act have not 

changed.  The expanded definition (perhaps encompassing concepts beyond the traditional 

understanding of family violence) may inevitably lead to less disputes being eligible to be resolved by 

dispute resolution than under the current definition. For example, a parent alleging that they are being 

subject to threats that are  preventing them from keeping connection with their family or denying them 

financial autonomy would fit within the new definition of family violence and may exempt them from 

dispute resolution. Further, a parent may allege that violent or threatening behaviour by the other 

parent is causing them fear. Under the new definition, the Court only has to be satisfied that the facts 

asserted of family violence lead to a reasonable belief that there has been or there is a risk of family 

violence.  The Court’s power does not extend to a consideration of whether the fear from the family 

violence asserted is reasonable because that element has been removed from the definition.    

It seems evitable that a consequence of the expanded definition of family violence and abuse will lead 

to an increase in matters where the presumption under s.61DA of the Act will be found not to apply, 

particularly at the interim stages.   

The expanded definitions will also have the consequence of widening the mandated advice to the 

Court when filing an Application for Consent Orders where allegations of abuse and family advice 

have been made. In particular, Rule 13.04A of the Federal Magistrates Court Rules requires advice to 

the Court when filing the Application for Consent Orders regarding all allegations of or risk of abuse 

and family violence. If an allegation has been made, the parties must explain to the Court how the 

parenting order attempts to deal with the allegation(s). One wonders how the parties will adequately 
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deal with an allegation of family violence constituting a denial of financial autonomy by a party by 

threat, violence or similar behaviour in seeking to have a parenting order made by consent.  

Exposure to violence 

A definition of “exposed” to family violence is introduced by a new section 4AB (3) to mean:  

(3) For the purposes of this Act, a child is exposed to family violence if the child sees or hears family violence or 

otherwise experiences the effects of family violence.  

A non-exhaustive list of examples of situations that may constitute a child being exposed to family 

violence are set out in proposed new subsection 4AB(4) 

(a) Overhearing  threats of death or personal injury  by a member of the child’s family towards another member of the 

child’s family; or 

(b) Seeing or hearing an assault of a member of the child’s family by another member of the child’s family; or 

(c) Comforting or providing assistance to a member of the child’s family who has been assaulted by another member 

of the child’s family; or  

(d) Cleaning up a site after a member of the child’s family has intentionally damaged property of another member of 

the child’s family; or 

(e) Being present when police or ambulance officers attend an incident involving the assault of a member of the 

child’s family by another member of the child’s family.  

This definition has relevance both in the second of the primary considerations in s.60CC(2), “the need 

to protect the child from physical or psychological harm from being subjected to, or exposed to 

abuse, neglect or family violence and also within the first of the additional concepts of “abuse” 

referred to above.  

A child must see, hear or otherwise experience an act or acts that fall within the definition of “family 

violence” i.e. violent, threatening or other behaviour which either coerces or controls a family member 

or causes a family member to be fearful. Hearing or seeing a verbal argument that does not fall within 

the definition of family violence will not be enough.  

A weighting in the primary considerations within s.60CC (2) of the 

Act.  

The amendments do not alter the “twin pillars”
v
 of the best interests primary considerations found in 

s.60CC (2): 

Primary considerations: 

(2) The primary considerations are:  

 (a) the benefit to the child of having a meaningful relationship with both of the child’s parents; and  

(b) the need to protect the child from physical or psychological harm from being subjected to, or exposed to, 

abuse, neglect or family violence.  
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However, a new s.60CC (2A) has been inserted to read:  

(2A)  In applying the considerations set out in subsection (2), the Court is to give greater weight to the considerations set out 

in paragraph (2) (b).  

The subsection begs the question, how much greater? In my view, no greater weight than the Courts 

currently give in any particular case to protect children from abuse, neglect or family violence. The 

amendment provides statutory confirmation that within the primary considerations, the second of the 

primary considerations is to be given greater hierarchical importance over the first of the primary 

considerations. It provides statutory amplification to the objects in s.60B, the best interest principle in 

s.60CA and the need to make a risk assessment of family violence pursuant to s.60CG when making 

a parenting order.  

The amendments do not necessarily lead to a denial or reduction of time or a meaningful relationship 

with a parent when a Court considers that a child would so benefit in circumstances where there are 

also issues of harm or risk of harm.  The amendment continues to allow the Court to retain the 

discretion in each individual case of being able to assess the degree of risk and its probability or in the 

case of family violence its context in terms of frequency, intensity, and timing in the determination of 

how much greater weight is given. The Court continues to be able to deploy measures to mitigate or 

remove such risks in the orders made through such measures as supervised time and injunctions 

inorder to allow a meaningful relationship to either continue or develop.   

Justice Chisholm (as he then was) in JG & BG (1994) FLC 92-515 emphasised the need to 

contextualise risk and harm:  

“Violence may take many forms and have quite different significance in different cases. It might be, for example, a single 

outburst, out of character, caused by a stressful situation, for which the violent person feels immediately regretful and 

apologetic. It might be the result of mental instability or disease. It might stem from a person’s inability to control his or her 

temper. It might represent a deliberate pattern of conduct through which the violent person exercises a position of dominance 

and power over the other. It might be associated with a particular situation, and be unlikely to be repeated in different 

situations, or it might be recurrent pattern of behaviour occurring in many situations. The violent person may deny the 

violence, or seek to justify it, or alternatively might accept responsibility for it and be willing to take appropriate measures to 

prevent it happening again.  

These and many other aspects of violence may be highly relevant to the court in its task of attempting to determine relevance 

of the violence to the children’s welfare”.   

Amendments to the additional considerations;  

The so called “friendly provision” found in s.60CC (3) (c) being:  

(3) Additional considerations are: 

 ..... 
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(c) the willingness and ability of each of the child’s parents to facilitate, and encourage, a close and 

continuing relationship between the child and the other parent; 

has been removed. Instead, s.60CC(3)(c) has been replaced with:  

(c)  the extent to which each of the child’s parents has taken, or failed to take, the opportunity: 

  (i) to participate in making decision about major long-term issues in relation to the child; and  

  (ii) to spend time with the child; and  

  (iii) to communicate with the child; and  

(ca) the extent to which each of the child’s parents has fulfilled, or failed to fulfil, the parent’s obligations to 

maintain the child.   

Given the almost identical wording that the new s.60CC (3) (c) has with s.60CC (4), both s.60CC (4) 

and s.60CC (4A) have been removed from the Act.  

The impetus to the removal of the “friendly provision” was a concern that it discouraged parents 

affected by violence from disclosing violence. The critics viewed the removal as giving licence or tacit 

approval for those parents so inclined to undertake exclusive parenting at the expense of the 

relationship with the other parent.  Certainly in cases not involving issues of abuse or family violence, 

the willingness and ability for inclusive parenting can still be argued under s.60CC (3)(m), any other 

fact or circumstance.   

Family Violence Orders 

Section s.60CC (3)(k) has been amended requiring the Court to have regard to any family violence 

order that applies to a child or a member of the child’s family.  The current s.60CC (3) (k) only 

requires the Court to consider final orders and the making of an order that was contested by a person.  

The new s.60CC (k) will read:  

(k) if a family violence order applies, or has applied, to the child or a member of the child’s family – any

  relevant inferences that can be drawn from the order, taking into account the following: 

 (i) the nature of the order;  

 (ii) the circumstances in which the order was made;  

 (iii) any evidence admitted in proceedings for the order;  

 (iv) any findings made by the Court in, or in the proceedings for, the order;  

 (v) any other relevant matter.   

This means that the Court must consider not only final and consent orders, but also interim, 

uncontested and police issue orders, including orders made on the “basis of no admission”.  
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It will not be the order itself that will be of interest to the Court, but rather the factual circumstances 

giving rise to an order.   

Increased notification requirements 

Child Welfare Laws 

Section 60CH now mandates a party to parenting proceedings to inform the court if a child, or another 

child who is a member of the child’s family, is under the care of a person under a child welfare law. A 

person who is not a party to the proceedings may inform the Court of such matters.  

In addition, section 60CI requires a party to parenting proceedings to inform the court whether a child, 

or another child who is a member of the child’s family, is or has been the subject of a notification or 

report to, or investigation, inquiry or assessment by, a prescribed child welfare authority. The 

notification, report, investigation, inquiry or assessment must relate to abuse, or an allegation, 

suspicion, or risk of abuse.  

Notices of abuse 

Currently section 67Z requires a party to proceedings to file and serve a prescribed form if the party 

alleges that a child to whom the proceedings relate has been abused or is at risk of being abused.  

The Registry Manager must then as soon as practicable, notify a prescribed welfare authority.  

Section 67Z now applies to an “interested person” and subsection (4) therein defines “interested 

person” to mean: 

A party to the proceedings; or 

An independent children’s Lawyer who represents the interests of a child in the proceedings;  

Any other person prescribed by the regulation for the purposes of this paragraph.  

Section 67ZBA extends the obligation of filing a notice under s.67Z to proceedings for an order under 

Part VII where an interested person alleges family violence or there is a risk of family violence by one 

of the parties to the proceedings.   

Section 60K required the Court to take prompt action in relation to allegations of child abuse or family 

violence. Section 67ZBB replaces s.60K.  

S.67ZBB reads:  

(1) This section applies if: 

(a) a notice is filed under s.67Z(2) or s.67ZBA(2) in proceedings for an order under this Part in relation to a 

child; and  
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(b) the notice alleges, as a consideration that is relevant to whether the court should make or refuse to make 

an order, that:  

  (i) there has been abuse of the child by one of the parties to the proceedings; or 

  (ii) there would be a risk of abuse of the child if there were to be a delay in the proceedings; or 

(iii) there has been family violence by one of the parties to the proceedings; or 

(iv) there is a risk of family violence by one of the parties to the proceedings.  

(2) The Court must: 

 (a) consider what interim or procedural orders ( if any) should be made:  

  (i) to enable appropriate evidence about the allegation to be obtained as expeditiously as possible;  

  (ii) to protect the child or any of the parties to the proceedings; and  

 (b) make such orders of that kind as the court considers appropriate; and  

 (c) deal with issues raised by the allegation as expeditiously as possible.  

(3) The Court must take the action required by paragraphs (2)(a)and (b):  

 (a) as soon as practicable after the notice is filed;  

 (b) if it is appropriate having regard to the circumstances of the case- within 8 weeks after the notice is filed. 

(4) Without limiting subparagraph (2)(a)(i), the court must consider whether orders should be made under section 

69ZW to obtain documents or information from State and Territory agencies in relation to the allegation;  

(5) Without limiting subparagraph (2)(a)(ii), the court must consider whether orders should be made, or an injunction 

granted, under section 68B;  

(6) A failure to comply with a provision of this section does not affect the validity of any order made in the 

proceedings for the order.  

Principles in Child Related proceedings 

Section 69ZN sets out five principles which a Court must apply in the conduct of child related 

proceedings. Subsection 69ZN (5) (a) has been amended to read:  

(5) The third principle is that the proceedings are to be conducted in a way that will safeguard: 

 (a) the child concerned from being subjected to, or exposed to, abuse, neglect or family violence;  

 (b) the parties to the proceedings against family violence.  

 

The amendments insert new obligations for a Court, under s.69ZQ (1)(aa) to: 

 (aa) ask each party to the proceedings: 

(i) whether the party considers that the child concerned has been, or is at risk of being subjected 

to, or exposed to, abuse, neglect or family violence; and  
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(ii) whether the party considers that he or she, or another party to the proceedings, has been, or is at 

risk of being, subjected to family violence. 

Strengthening the obligations of advisers 

Section 60D outlines adviser’s obligations when giving advice or assistance to a person about matters 

concerning a child and Part VII of the Act. An adviser is now required to: 

(a) Inform the person that the person should regard the best interests of the child as the paramount consideration; and  

 

(b) Encourage the person to act on the basis that the child’s bests interests are best met:  

 

(i) By the child having a meaningful relationship with both of the child’s parents;  

(ii) By the child being protected from physical or psychological harm from being subjected to, or exposed 

to, abuse, neglect or family violence; and  

(iii) In applying the consideration set out in subparagraphs (i) and (ii) – by giving greater weight to the 

consideration set out in paragraph (ii).  

An adviser means a legal practitioner, family counsellor, family dispute resolution practitioner and a 

family consultant.  

Adverse Costs Orders 

Section 117AB which required the court to make a costs order against a party if satisfied that the 

party knowingly made a false allegation or statement in the proceedings has been removed. 

It is accepted that s.117AB has been misunderstood and through that misunderstanding has operated 

as a disincentive to disclosing family violence. Vulnerable parents have in the past chosen to not raise 

legitimate safety concerns for themselves and their children due to fear they will be subject to a costs 

order if they cannot substantiate the claims.  

Correctly, s.117AB has only ever applied in circumstances where a person has knowingly made a 

false allegation or statement. It has never applied where one person makes an allegation and the 

Court is unable to find that the act complained of actually occurred.  

Timing 

The amendments only apply to proceedings instituted on or after 7 June 2012. Specifically, the 

amendments will not constitute a change in circumstances justifying making an order to discharge or 

vary an order made before the commencement of the amendments.  

Conclusion 

The most significant consequence of the amendments is an increase in the complexity of procedure 

and practice, rather than any major change in the law alone. Given the increased disclosure 

obligations it will mean that practitioners will need to give greater focus and attention when issues of 

family violence and abuse or risk of abuse of children arise. It will result in practitioners having to take 
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greater time in their fact finding of issues of family violence and abuse and be more descriptive in the 

presentation of their client’s material to provide the most relevant and detailed material on these 

issues to the Court. After all, irrespective of the law, a Court can only make decisions based on the 

evidence before it.  
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