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ARE THEY SEEN AND NOT HEARD? 



Genesis of this Paper 

• Renewed interest, domestically and 
internationally, in: 
• The means by which children participate in 

parenting proceedings in courts; and 
 
• How their views might best be ascertained 

by the judges deciding the cases. 



Children’s Views and the law 

• S 60CC(1) and (3) 
• Any views expressed by a child 

MUST be considered in determining 
what is in the child’s best interests 



UN Committee on 
the Rights of the Child says 

• There should be obligation on courts: 
• To ensure a child is informed of its right to 

express relevant views if it wishes; 
• To give the child the means to do that directly 

or indirectly; 
• To give any such views appropriate weight; 
• To explain to the child just how those views 

have been considered. 



UN Convention on the 
Rights of the Child - 1990 

• Australia ratified December 1990; and 
thereby 

• Agreed to undertake “all appropriate 
legislative, administrative and other 
measures to implement” the rights 
recognised in it 

   Article 4 UNCRC 



Article 12 UNCRC 

• 12.1 States Parties shall assure to the child who is capable of forming his or her 
own views the right to express those views freely in all matters affecting the 
child, the views of the child being given due weight in accordance with the age 
and maturity of the child.  

 
• 12.2 For this purpose, the child shall in particular be provided the opportunity 

to be heard in any judicial and administrative proceedings affecting the child, 
either directly, or through a representative or an appropriate body, in a manner 
consistent with the procedural rules of national law. 
 
 

 
• Not actually part of domestic law notwithstanding s 60B(4) inserted by 2011 

amendments to FLA which says 
 
 An additional object of this Part is to give effect to the Convention on the 
 Rights of the Child done at New York on 20 November 1989.  



My Question 

 
 
Does the FLA give effect to Article 
12 through its other provisions? 



My Answer 

• No, it falls slightly short, but the 
shortfall is readily bridged – 

 
• If not by legislation, then by judicial 

approach and practitioner methods 



• A parenting order in relation to a child may 
be applied for by the child (as well as 
others) 

Section 65C 
• The parents of the child must be parties to 

the proceedings.  Children are not required 
to be parties. 

Rule 6.02(2) 

A Place to start  



• As a child may apply for a parenting 
order in relation to itself, a child must 
be able to start or seek to intervene 
in parenting orders proceedings. 

It follows  



 
 
 
A child may only start, continue, respond 
to or seek to intervene in, a case by a Case 
Guardian (can be appointed after a child’s 
own application) 
But a Case Guardian is not required if the 
Court is satisfied the child: 

• Understands the nature and possible 
consequences of the case; and 

• Is capable of conducting the case. 
 
 

The Rules  



• A Case Guardian must be an adult 
with no interest in the case 
adverse to the interests of the 
child and who can fairly and 
competently conduct the case for 
the child (and must also consent). 

Who can be a Case Guardian?  



• A child who is a party, or is seeking to 
become a party, to proceedings, is not 
prohibited from swearing an affidavit 

 
Section 100B(1) 



• BUT 
• A child cannot be present in Court 

during proceedings unless the court 
makes an order allowing it to be  

Section 100B(2) 



• Could a Court actually be satisfied 
that any child is “capable of 
conducting a case”? 

Ponder this !  



Another Question 

• Where an adult applies to be a child’s 
Case Guardian and meets the 
requirements of the Rules, must they 
be allowed to be a party? 

• Or, in other words, must a child be 
allowed to be a party if it seeks to? 



An Answer + Another 
Question 

• No, not if the Court is satisfied that 
the child’s voice is otherwise being 
heard already 

      Murphy J 
Garning [2012] FamCA 565 

• What if the child’s voice is not 
otherwise being heard already? 



 
• The Court may clearly prefer to appoint 

an ICL (whether asked for or not) - s.68L 
• ICL’s are appointed to represent a child’s 

interests not the child itself. 
• Remember, a child can be but is not 

required to be a party 
 What if a child or an adult 
wanting to be a Case 
Guardian applies?   



How does the Court inform 
itself of the child’s views? 

• Section 60CD 
• Order a Family Consultant’s Report 
• Appoint an ICL 
• By such other means as the Court 

thinks appropriate 



• There is no provision in the FLA that 
obligates the Court to actually find out for 
itself if a child has expressed views on 
relevant matters or wants to, knowing any 
such views must be taken into account 

• Many cases must fall through the cracks 
then  

• Without this obligation how can it be said 
the child has been provided with the 
opportunity to be heard? 

The Shortfall 



• Replace the permissive “may” in s 60CD(2) 
with the mandatory “shall” 

BUT 
• Still would not oblige the Court to be 

satisfied the child was aware of its right to be 
heard if it wants to be 

A Possible Response  



What of the discretionary 
means of informing itself? 

• The Court may direct a Family Consultant to 
report 

• That Family Consultant is obliged then to 
ascertain the child’s views and to include 
those in the report (subject to the child’s right 
not to express any views or the Family 
Consultant’s assessment of inappropriateness) 

Section 62G 



• The Court can order a party to produce a 
child to the Family Consultant 

• The Family Consultant’s report may be 
received in evidence in any proceedings 
under the Act 

• This means of ascertaining a child’s view 
is frequently used at the moment 

Family Consultants 



ICLs 

• An Order appointing an ICL may be made 
by the Court on: 
• Its own initiative; or 
• On the application of the child (and 

others) 
Section 68L 



• Although not the child’s legal representative the 
ICL is obliged to ensure that any views expressed 
by the child in relation to the matters to which the 
proceedings relate are “fully put before the 
Court” 

• In my view this obligation extends to ascertaining 
the child’s views, if any 
 
An ICL can enlist the assistance of the Court in 
getting access to the child 



How does an ICL ascertain 
the child’s views? 

ICL’s Options 
• Retain an expert to interview and report, 

and be present when this is done 
• Meet and speak directly with the child 
 
Both these options are already used routinely 
by many ICLs. 



If an ICL is in doubt 

• Section 68LA(6), (7) and (8) are framed 
around legislative acceptance of ICL’s 
talking directly with children 

• ICL may disclose to Court information 
given by child if in best interests of the 
child – but no obligation to do so and 
cannot be made to by the Court 



• ICLs should explain to the child that its 
views must be taken into account by the 
Court so the child can express those views 
knowing that, if it wants to 

• ICLs should get involved in properly 
explaining Court processes and decisions 
to the child 

(Money, of course, is the problem) 

What I would like to see happen 



• ICLs are the best means of 
giving children the opportunity 
to be appropriately heard in 
parenting orders proceedings 

Say it as it is 



Is a meeting with a Judge an 
appealing mechanism for 
children’s participation? 

• Judges clearly do not think so 
• ICLs and Family Consultants clearly 

do not think so either, as they do not 
suggest it or make application for it 



• It is difficult to imagine how it could 
be done in a child’s best interests 
whilst ensuring procedural fairness to 
the parties 

• Hard to foresee it taking off via 
judicial discretion 

What model would it be?  



How to make children feel 
they have participated 

• Better information flow between ICLs, 
experts and the children and the Court  

• Judges asking more questions of the ICLs 
• Judges more specifically referencing and 

discussing children’s views in reasons and 
ensuring children are made aware of 
outcomes through ICLs 



This is, but is not, the end 

• This paper is not meant to quell debate on 
the issue, but rather to add to it 

 
• We cannot forget whose best interests 

remain paramount and that most express 
the view that they would rather their 
parents not be in dispute about them at all 
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