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OVERVIEW – WHAT WILL WE COVER 

1. Practical considerations 

2. Key differences between family law property proceedings and an FPA

3. The death of a party to family law proceedings

4. Treatment of inherited assets including statutory wills 

5. Clauses in binding financial agreements which deal with an FPA 



PRACTICAL CONSIDERATIONS 



WHAT IS THE IMPACT OF THE END OF A 
RELATIONSHIP ON A WILL?

• Start – the happier times - A will is revoked (subject to particular exceptions) by the marriage or entry into a 
civil partnership by a testator; ss. 14 and 14A of the Succession Act 1981 (Qld) [but not by the commencement 
of a de facto relationship]

• End of the relationship (subject to contrary intention in will):

• With respect to a marriage, by s.15 of the Act, a divorce or annulment revokes:
• a disposition to the testator’s former spouse made by a will in existence when the divorce or annulment happens; and

• an appointment, made by the will, of the former spouse as an executor, trustee, advisory trustee or guardian (save for an 
appointment of trustee or a grant of power of appointment in respect of children); and

• any grant, made by the will, of a power of appointment exercisable by, or in favour of, the testator’s former spouse;

• As to civil partnerships, see s.15A to similar effect

• Note also as to the ending of de facto relationships per s.15B – but where is your certificate?



SECTION 14 SUCCESSION ACT 1981 (QLD)

14 Effect of marriage on a will 

(1) A will is revoked by the marriage of the testator. 

Note— For wills made before the commencement of section 7 as inserted by the Succession Amendment Act 2006, see section 76(2) and (3). 

(2) However, the following are not revoked by the marriage of the testator—

(a)  a disposition to the person to whom the testator is married at the time of the testator’s death; 

(b) an appointment as executor, trustee, advisory trustee or guardian of the person to whom the testator is 
married at the time of the testator’s death; 

(c) a will, to the extent it exercises a power of appointment, if the property in relation to which the appointment is 
exercised would not pass to an executor under any other will of the testator or to an administrator of any estate of 
the testator if the power of appointment were not exercised. 

(3) Also—

(a) a will made in contemplation of a marriage, whether or not that contemplation is stated in the will, is not revoked by 
the solemnisation of the marriage contemplated; and 

(b) a will that is stated to be made in contemplation of marriage generally is not revoked by the solemnisation of a 
marriage of the testator.



SECTION 14A SUCCESSION ACT 1981 (QLD)

14A Effect of civil partnership on a will 

(1) A will is revoked by the testator entering into a civil partnership. 

(2) However, the following are not revoked by the testator entering into a civil partnership—

(a) a disposition to the person with whom the testator is in a civil partnership at the time of the testator’s death; 

(b) an appointment as executor, trustee, advisory trustee or guardian of the person with whom the testator is in 
a civil partnership at the time of the testator’s death; 

(c) a will, to the extent it exercises a power of appointment, if the property in relation to which the appointment is exercised would 
not pass to an executor under any other will of the testator or to an administrator of any estate of the testator if the power of 
appointment were not exercised. 

(3) Also—

(a)  a will made in contemplation of a civil partnership, whether or not that contemplation is stated in the will, is not revoked by the 
registration of the civil partnership contemplated; and 

(b)  a will that is stated to be made in contemplation of a civil partnership generally is not revoked by the registration of a civil 
partnership of the testator. 



SECTION 15 SUCCESSION ACT 1981 (QLD)

15 Effect of divorce or annulment on a will 
(1) A testator’s divorce or the annulment of a testator’s marriage revokes—

(a) a disposition to the testator’s former spouse made by a will in existence when the divorce or annulment happens; and 
(b) an appointment, made by the will, of the former spouse as an executor, trustee, advisory trustee or guardian; and 
(c) any grant, made by the will, of a power of appointment exercisable by, or in favour of, the testator’s former spouse. 
Note—
For wills made before the commencement of section 7 as inserted by the Succession Amendment Act 2006, see section 76(4) and (5). 

(2) However, a testator’s divorce or the annulment of a testator’s marriage does not revoke—
(a) the appointment of the testator’s former spouse as trustee of property left by the will on trust for beneficiaries that include 

the former spouse’s children; or 
(b) the grant of a power of appointment exercisable by the testator’s former spouse only in favour of children of whom both the 

testator and the former spouse are parents. 
(3) Subsection (1) does not apply if a contrary intention appears in the will. 
(4) If a disposition, appointment or grant is revoked by this section, the will takes effect as if the former spouse had died before the testator. 
(5) In this section—

annulment, in relation to a testator, means—
(a) the granting of a decree of nullity in relation to the testator’s marriage by the Family Court of Australia; or 
(b) the annulment of the testator’s marriage under the law of a place outside Australia, if the annulment is recognised in Australia under 

the Family Law Act 1975 (Cwlth). 
divorce, in relation to a testator, means—
(a) the taking effect of a divorce order for the testator under the Family Law Act 1975 (Cwlth); or 
(b) the dissolution of the testator’s marriage under the law of a place outside Australia, if the dissolution is recognised in Australia 

under the Family Law Act 1975 (Cwlth).
former spouse, in relation to a testator, means the person who was the spouse of the testator immediately before the divorce or annulment.
spouse includes a party to a purported or void marriage.



SECTION 15A SUCCESSION ACT 1981 (QLD)

15A Effect of end of civil partnership on a will 
(1) The termination of a testator’s civil partnership or the finding that a testator’s civil partnership is void revokes—

(a) a disposition to the testator’s former civil partner made by a will in existence when the termination happens or the finding is made; and 
(b) an appointment, made by the will, of the former civil partner as an executor, trustee, advisory trustee or guardian; and 
(c) any grant, made by the will, of a power of appointment exercisable by, or in favour of, the testator’s former civil partner. 

(2) However, the termination of a testator’s civil partnership or the finding that a testator’s civil partnership is void does not revoke—
(a) the appointment of the testator’s former civil partner as trustee of property left by the will on trust for beneficiaries that include the 

former civil partner’s children; or 
(b)  the grant of a power of appointment exercisable by the testator’s former civil partner only in favour of children of whom both the 

testator and the former civil partner are parents. 
(3) Subsection (1) does not apply if a contrary intention appears in the will.
(4) If a disposition, appointment or grant is revoked by this section, the will takes effect as if the former civil partner had died before the 

testator. 
(5) In this section—

civil partner includes a party to a purported or void civil partnership. 
finding means finding by a court. 
former civil partner, in relation to a testator, means the person who was the civil partner of the testator immediately before the 
termination of the testator’s civil partnership or the finding that the civil partnership is void. 
termination, of a civil partnership, means termination under the Civil Partnerships Act 2011, section 18. 
void means void under the Civil Partnerships Act 2011, section 30.



SECTION 15B SUCCESSION ACT 1981 (QLD)

15B Effect of end of de facto relationship on a will 
(1) The termination of a testator’s de facto relationship revokes—

(a) a disposition to the testator’s former de facto partner made by a will in existence when the relationship ends; and 
(b) an appointment, made by the will, of the former de facto partner as an executor, trustee, advisory trustee or guardian; 

and 
(c) any grant, made by the will, of a power of appointment exercisable by, or in favour of, the testator’s former de facto 

partner. 
(2) However, the ending of a testator’s de facto relationship does not revoke—

(a) the appointment of the testator’s former de facto partner as trustee of property left by the will on trust for beneficiaries 
that include the former de facto partner’s children; or 

(b) the grant of a power of appointment exercisable by the testator’s former de facto partner only in favour of children of 
whom both the testator and the former de facto partner are parents. 

(3) Subsection (1) does not apply if a contrary intention appears in the will.
(4) If a disposition, appointment or grant is revoked by this section, the will takes effect as if the former de facto partner had died before the 

testator. 
(5) In this section—

former de facto partner, in relation to a testator, means the person who was the de facto partner of the testator immediately before the 
ending of the testator’s de facto relationship. 

)



SECTION 41 SUCCESSION ACT 1981 (QLD)

41 Estate of deceased person liable for maintenance 
(1) If any person (the deceased person) dies whether testate or intestate and in terms of the will or as a result of the intestacy adequate 

provision is not made from the estate for the proper maintenance and support of the deceased person’s spouse, child or dependant, the 
court may, in its discretion, on application by or on behalf of the said spouse, child or dependant, order that such provision as the court 
thinks fit shall be made out of the estate of the deceased person for such spouse, child or dependant. 

(1A) However, the court shall not make an order in respect of a dependant unless it is satisfied, having regard to the extent to which the 
dependant was being maintained or supported by the deceased person before the deceased person’s death, the need of the dependant for 
the continuance of that maintenance or support and the circumstances of the case, that it is proper that some provision should be made for 
the dependant. 

…

(9) A person who, if a declaration of paternity were made upon the person’s application under the provisions of the Status of Children Act 
1978, would be entitled to make an application under this part may make an application under this part but such application shall not be 
proceeded with until the person has obtained a declaration of paternity under that Act; and the court may give such directions and act as it
thinks fit to facilitate the making and determination of all necessary applications on behalf of that person under that Act and this part. 



S.5AA(2) SUCCESSION ACT 1981 (QLD)

5AA Who is a person’s spouse
…
(2) However, a person is a spouse of a deceased person only if, on the deceased’s death—

(a) the person was the deceased’s husband or wife; or
(b) the following applied to the person—

(i) the person was the deceased’s de facto partner, as defined in the AIA, section 32DA;
(ii) the person and the deceased had lived together as a couple on a genuine domestic basis within the meaning of the AIA, section 32DA for a

a continuous period of at least 2 years ending on the deceased’s death; or
(ba) the person was the deceased’s civil partner; or
(c) for part 4, the person was—

(i) a person mentioned in paragraph (a), (b) or (ba); or
(ii) the deceased’s dependant former husband or wife or civil partner.

(3) Subsection (2) applies—
(a) despite the AIA, section 32DA(6) and schedule 1, definition spouse; and
(b) whether the deceased died testate or intestate.

(4) In this section—
dependent former husband or wife or civil partner, of a deceased person, means—
(a) a person who—

(i) was divorced by or from the deceased at any time, whether before or after the commencement of this Act; and
(ii) had not remarried or entered into a civil partnership with another person before the deceased’s death; and
(iii) was on the deceased’s death receiving, or entitled to receive, maintenance from the deceased; or 

(b) a person who—
(i) was in a civil partnership with the deceased that was terminated under the Civil Partnerships Act 2011, section 18; an
(ii) had not married or entered into another civil partnership before the deceased’s death; and
(iii) was on the deceased’s death receiving, or entitled to receive, maintenance from the deceased.



• Child – defined in s.40, means, in relation to a deceased person, any child, stepchild (see s.40A) 
or adopted child of that person 

• Dependant – defined in s.40, means, in relation to a deceased person, any person who was 
being wholly or substantially maintained or supported (otherwise than for full valuable 
consideration) by that deceased person at the time of the person’s death being—

(a) a parent of that deceased person; or 

(b) the parent of a surviving child under the age of 18 years of that deceased person; or 

(c) a person under the age of 18 years. 



WHAT ARE THE TIME LIMITS FOR COMMENCING 
PROCEEDINGS? 

Family Law Proceedings 

• For married couples: 12 months after a divorce order has taken effect – s44(3) FLA

• For de-facto couples: 2 years after the date of separation – s 44(5) FLA 

Family Provision Applications 

• Notice of intention to make application should be given within 6 months of date of death 
of the deceased – s 44(3)(a) Succession Act 1981 (Qld)

• Application must be filed within 9 months of the date of death of the deceased -
s 41(8) Succession Act 1981 (Qld) – also give written notice or serve noting s.44



SECTION 44 SUCCESSION ACT 1981 (QLD)

44 Protection of personal representative
(1) No action shall lie against the personal representative by reason of the personal representative having distributed any part of the estate and no 

application or order under this part shall disturb the distribution, if it was properly made by the personal representative for the purpose of 
providing for the maintenance or support of the spouse or any child of the deceased person totally or partially dependent on the deceased person 
immediately before the death of the deceased person whether or not the personal representative had notice at the time of the distribution of any 
application or intended application under this part in respect of the estate. 

(2) No person who may have made or may be entitled to make an application under this part shall be entitled to bring an action against the personal 
representative by reason of the personal representative having distributed any part of the estate if the distribution was properly made by the 
personal representative after the person (being of full legal capacity) has notified the personal representative in writing that the person either—
(a) consents to the distribution; or
(b) does not intend to make any application that would affect the proposed distribution.

(3) No action shall lie against the personal representative by reason of the personal representative having distributed any part of the estate if the 
distribution was properly made by the personal representative—
(a) not earlier than 6 months after the deceased’s death and without notice of any application or intended application under section 

41(1) or 42 in relation to the estate; or
(b) if notice under section 41(1) or 42 has been received—not earlier than 9 months after the deceased’s death, unless the personal 

representative receives written notice that the application has been commenced in the court or is served with a copy of the 
application.

(4) For the purposes of this section notice to a personal representative of an application or intention to make any application under this part shall be 
in writing signed by the applicant or the applicant’s solicitor.

(5) However, nothing in subsection (4) shall prevent the subsequent making of an application within any other period allowed by or pursuant to this 
part.



IS THERE AN URGENT NEED TO COMMENCE 
PROCEEDINGS? 

• There may be an urgent need to commence proceedings in the 
Federal Circuit Court or Family Court if you are on notice that the 
other party to the proceeding is close to death



J HOWARD MARSHALL II AND 
ANNA NICOLE SMITH

• Anna was a 24yr old stripper when she met the 86yr 
old billionaire

• They were married in 1994

• One year later, J Howard Marshall died, and his will 
left his $1.6 billion to his son and nothing to his new 
bride

• Smith began legal action but in 2014 (20 years after 
she first contested the will and 7 years after Smith’s 
death) a judge dismissed the claim 



KEY DIFFERENCES BETWEEN A FAMILY 
LAW PROPERTY PROCEEDING AND A 
FAMILY PROVISION APPLICATION 



IDENTIFYING AVAILABLE PROPERTY 

• Family Law

• "property is the most comprehensive of all terms which can be used in as much as it is 
indicative and descriptive of every possible interest which a party can have” Kennon v Spry 
[2008] HCA 56 per French CJ at [54]

• Superannuation is included 

• Estate Law 

• Issue as to jointly held property  

• Superannuation – depends if it comes into the estate…



APPROACH TO PROPERTY DIVISION – AFTER THE 
PROPERTY HAS BEEN BEEN IDENTIFIED  

• Family Law involves a discretionary judgment based on an assessment of :
• financial and non-financial contributions;
• future needs; 
• The justice and equity of the outcome  

• Section 41 of the Succession Act 1981 (Qld):
• First, whether the disposition of the estate by the testator was not such as to make adequate 

provision for the proper maintenance and support of the applicant.  It is to be determined at the 
date of death;  and

• Secondly, if the first question is answered in the affirmative, the court in exercising its discretion to 
make such provision as it thinks fit, must take into account the relevant facts as they exist at the 
time of making the order.



RELEVANCE OF THE NEEDS OF THIRD PARTIES 

• Family Law – In property proceedings under the FLA as between a surviving spouse and 
the estate of a deceased spouse, the strength of the moral claims of third parties to share 
in the bounty of the deceased are largely ignored – Flanagan and Sobek [2014] FamCA 
696 at [11]

• Estate Law – In an FPA, the Court is required to consider a range of factors including the 
circumstances of beneficiaries: see Singer v Berghouse (1994) 181 CLR 201 at 209-210; 
Vigolo v Bostin (2005) 221 CLR 191; Darveniza v Darveniza [2014] QSC 37



• The court must determine whether the applicant has been left without adequate provision for his or her proper 
maintenance and support.

• When considering the proper level of maintenance and support, the following is relevant: 

(i) the applicant's financial position, 

(ii) the size and nature of the deceased‘s estate, 

(iii) the totality of the relationship between the applicant and the deceased,

(iv) the relationship between the deceased and other persons who have legitimate claims 
upon his or her bounty, 

(v) present and future needs including the need to guard against unforeseen contingencies.

• The totality of the relevant relationship may include: 

(i) any sacrifices made or services given by the applicant to or for the benefit of the 
deceased; 

(ii) any contributions by the applicant to building up the deceased's estate; and

(iii) the conduct of the applicant towards the deceased and of the deceased towards the 
applicant.



COSTS 

• Family law 
• Section 117 FLA – the starting point is that each party pay their own costs of the proceedings

• Generally the estate pays the costs associated with the family law proceeding from the estate’s 
assets remaining after the property division 

• In a matter involving a deceased spouse, the court will allow the costs associated with the 
estate administration to be considered as liabilities when calculating the pool of assets 

• Estate Law 
• A successful applicant will, prima facie, obtain an order that their costs be paid from the estate 

on the indemnity basis.  

• The respondent, who acts in a representative capacity for the estate, will usually obtain an 
order that their costs be paid from the estate on the indemnity basis.



ROBIN WILLIAMS 

• When Robin Williams died in 2014, 
he left behind an estate estimated 
to be worth up to $100m

• His third wife ended up in a legal 
battle with his child from previous 
marriages over the distribution of 
his assets 

• They settled out of court 



IMPACT OF THE DEATH OF A PARTY 



PROPERTY PROCEEDINGS CONTINUE 
• Section 79(8) of the Family Law Act provides:

(8)  Where, before property settlement proceedings are completed, a party to the marriage dies:

(a)  the proceedings may be continued by or against, as the case may be, the legal personal representative of the deceased party and the applicable 
Rules of Court may make provision in relation to the substitution of the legal personal representative as a party to the proceedings;

(b)  if the court is of the opinion:

(i)  that it would have made an order with respect to property if the deceased party had not died; and

(ii)  that it is still appropriate to make an order with respect to property;

the court may make such order as it considers appropriate with respect to:

(iii)  any of the property of the parties to the marriage or either of them; or

(iv)  any of the vested bankruptcy property in relation to a bankrupt party to the marriage; an

(c)  an order made by the court pursuant to paragraph (b) may be enforced on behalf of, or against, as the case may be, the estate of the deceased party. 

• Other relevant sections include:

• Setting aside final property orders:  s 79A(1C);

• De facto proceedings: s 90SM(8) and s 90SN(5)

• Proceedings to set aside Financial Agreements: s 90K(5) and s 90UM(8)



PRACTICAL ISSUES WHERE ONE PARTY DIES 

• For s 79(8) FLA to be activated, the proceedings need only have been filed, not served Mason and 
Hannaford, Mason-King (Intervenor) (1994) FLC 92-446

• In terms of ‘filed’ see Frost (Deceased) and Whooten [2018] FamCAFC 177

• The proceedings are effectively suspended until the legal personal representative of the deceased 
spouse’s estate is substituted as a party to the proceedings

• Rule 6.15 of the Family Law Rules sets out the procedure for substituting the legal personal representative

• The legal representative is not defined in the Family Law Rules but the Explanatory Guide (non-binding) to 
the Rules defines the legal personal representative as being the ‘executor or administrator of the party’s 
estate’ – this could be the surviving spouse 

• The death of both parties brings to an end the jurisdiction of the Court Estate of MacKenzie (deceased) & 
Estate of MacKenzie (deceased) & Anor [2007] FamCA 882



S 79(8) FLA – TWO STEP TEST 

• Once the legal representative of the deceased party has been substituted into the 
proceedings, the Court can make an order with respect to the property of the parties 
provided that it is of the opinion that:

1. It would have made an order with respect to the property if the deceased party had not 
died; and

2. It is still appropriate to make an order with respect to the property – the financial position 
of the applicant may have changed significantly as a result of the death of the deceased 
spouse



INHERITANCE 



INHERITANCE ACTUALLY RECEIVED 

• In family law proceedings the treatment of inherited assets varies and is determined by a 
number of factors including:

• The timing of receipt of the inheritance;

• Whether the other party could be said to have contributed to the receipt of the inheritance;

• The size of the inheritance relative to the balance of the pool. 

• Inheritances received late in the relationship or post-separation may be dealt with by way 
of a two-pool approach 



ANTICIPATED INHERITANCE 

• As a general rule, the likelihood that a party will receive an inheritance at some point in 
the future is irrelevant if the testator is alive and still has testamentary capacity.  That is 
the case irrespective of the size of the inheritance or the age of the testator. 

• The general rule does not apply if the testator has lost testamentary capacity, such that 
the testator’s will cannot be changed and there is a high probability that the party will 
shortly receive the inheritance in accordance with the terms of the will. 



STATUTORY WILLS 
• Sections 21 and 22 of the Succession Act 1981 (Qld) provide the Supreme Court of Queensland with the jurisdiction to alter, 

make or revoke a will on behalf of a person without testamentary capacity.

• The Court may only make the order if:

(a) the person in relation to whom the order is sought lacks testamentary capacity; and

(b) the person is alive when the order is made; and

(c) the court has approved the proposed will, alteration or revocation.

Example: GAU v GAV [2016] 1 Qd R 1:

• GAU was the husband of the testatrix (81 year of age) and her attorney under an EPOA.

• The testatrix had made a will in 1998 after their son GK had married GAV (the respondent) which made certain gifts to GAV 
and left the residuary estate (in the first instance) on trust to GK and GAV

• GK and GAV separated in 2014 and were involved in property proceedings in the Family Court of Australia

• GAU applied for leave under s.22 and an order under s.21 authorizing a codicil for the testatrix on terms that, relevantly, 
provided for a testamentary discretionary trust under which GAV would receive no benefit.

• At first instance, the application was dismissed – on appeal. the Court authorized the making of the codicil; see [63]



BB KING • BB King is alleged to have fathered 15 
children to 15 different mothers – none of 
the children were provided for in his will 

• They are currently fighting for provision from 
his estate 



CLAUSES IN A BINDING FINANCIAL AGREEMENT 

• BFA – common clauses as to FPA:
• Acknowledge that have adequate funds to maintain themselves
• That no application for provision will be made

• Cannot contract out of right to bring FPA: Lieberman & Anor v Morris (1944) 69 CLR 69

• Fact of agreement is a material factor in the determination of the FPA – totality of r’ship:
• Singer v Berghouse (1994) 181 CLR 201
• Kozak v Matthews [2007] QCA 296
• Hills v Chalk & Ors (as executors of the estate of Chalk (deceased)) [2008] QCA 159 

• Note also Thorne v Kennedy [2017] HCA 49



• Per Keane JA in Hills (as His Honour then was):

In my opinion, the court should have regard to such a voluntary statement by the parties of 
their intentions and expectations, unless there is good reason for the court to conclude 
that these intentions and expectations would not have shaped the thinking of the wise 
and just testator or testatrix postulated by the Act.  There may be cases, for example, 
where the length of time and change in circumstances between the making of a pre-
nuptial agreement and the death of one of the parties is such that the pre-nuptial agreement 
is no longer a true reflection of the parties' relationship. Or it may be that the evidence shows 
that the execution of the pre-nuptial agreement was procured by economic or other pressure.



PRINCE

• Prince died in 2016 leaving no will and an estate 
worth an estimated $200 million 

• A court ordered a vile of blood to be extracted 
before his body was cremated and is to be kept on 
file for any claim for paternity 

• There is said to have been more than 45 people 
that have come forward claiming to be related to 
the star and seeking a portion of his estate 
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