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Statistics

• In a recent report commissioned by the Australian Taxation office, RMIT 
University concluded that there were approximately 850,000 trusts in 
Australia in 2015 - 2016.

• That amounts to one trust per circa 29 individuals.

• Those circa 850,000 trusts hold more than $3 trillion AUD.

• The report predicted that there could be more than a million trusts in 
Australia by 2022.



Characterisation

• Consideration of a party’s interest in a trust (or the characterisation of trust 
property) should occur at the outset (where possible) of Part VIII and Part 
VIIIAB proceedings. 

• As the High Court held in Stanford:

…First, it is necessary to begin consideration of whether it is just and equitable to 
make a property settlement order by identifying, according to ordinary common law 
and equitable principles, the existing legal and equitable interests of the parties in the 
property. So much follows from the text of s 79(1)(a) itself, which refers to 
"altering the interests of the parties to the marriage in the property" (emphasis 
added)…

http://www7.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fla1975114/s79.html


Characterisation

• A party’s interest in a trust may be:

– ‘property of the parties…or either of them’ for the purposes of ss 4, 79(1) or 90SM(1) 
of the Act; or

– a financial resource of a party for the purposes of ss 79(4)(e), 75(2), 90SM(4)(e) or 
90SF(3) of the Act;

– irrelevant. 



Elements

• The jurisprudence has developed from cases such as In the Marriage of 
Goodwin, Harris and Harris, JEL and DDF and Kennon v Spry.

• There are three key elements to consider when characterising a interest in a 
trust for Part VIIIA and Part VIIIAB proceedings:

– The degree of influence and control and whether it the trust is a ‘sham;’

– The legal or equitable right of a party through which an order of the court may be 
made ‘altering’ the interest(s) in trust assets; and

– The legitimate legal or equitable rights of third parties. 



Harris & Dewell and Anor

THE FACTS:

• Ms Dewell (the wife) and Mr Harris (the husband) commenced co-habitation in 1986, and were married in 1991. 
Both were employed in different roles in the same industry.

• At the final hearing, the wife was 59 years old and the husband 60 years old. The husband’s father (the second 
respondent) was 99 years old.

• The parties had two adult children who were 24 years old, and 21 years old, respectively.

• The assets of the second respondent were a significant controversy in the proceeding. The second respondent 
was the holder of all the units in the E Unit Trust (EUT) which was established in 1981. The trustee of the EUT was 
F Pty Ltd (F Pty Ltd). The second respondent had a substantial loan account with F Pty Ltd.

• The husband was appointed a director of F Pty Ltd on 8 February 1996. He subsequently took a transfer of one-
third of the shares in F Pty Ltd on 9 September 1999.



Harris & Dewell and Anor

THE FACTS:

• There was not a substantial controversy surrounding the parties’ legal and equitable interests in property, save in 
relation to the beneficial owner of the units in F Pty Ltd. The controversy pertained to the which was contended to 
arise out of contribution of funds, the intermingling of funds and the husband’s involvement with various 
transactions whereby F Pty Ltd borrowed money from banks. Examples include:

– On 2 August 2002, the husband provided a handwritten note to the ANZ Bank authorising the Bank to 
withdraw funds from “my accounts in F Pty Ltd” and forward a cheque “in my name.”

– From at least 1 September 2006, the husband began collecting rents payable to F Pty Ltd and paying same 
into his own Westpac Bank account and paying F Pty Ltd’s expenses  in relation to those properties from his 
own account. 

– On 13 January 2009, F Pty Ltd sold Lot 1, N Town and a sum in excess of $378,000 was deposited into the 
husband’s Westpac Bank account.

– On 6 July 2009, F Pty Ltd sold Lot 2, N Town and the sum of $292,000 was deposited into the husband’s 
Westpac Bank account. 



Harris & Dewell and Anor

THE FACTS:

– From November 2010, the husband commenced paying $60,000 per quarter from his own funds to pay interest 
payable by F Pty Ltd to the ANZ Bank pursuant to a loan facility taken out by F Pty Ltd.

– On 4 May 2011, the husband negotiated the purchase of a rural property known as “Property P”. The property 
was in two lots. One lot was purchased and registered in the name of the husband. One lot was registered in 
the name of F Pty Ltd. The husband provided the whole of the money for the purchase of both lots. 

– In April 2014, the husband effected the sale of the portion of “Property P” which was registered in his name 
for $1,850,000. Simultaneously, the husband caused the lot belonging to F Pty Ltd to be sold for $1,500,000 
and those funds were paid into the accounts of F Pty Ltd.



Harris & Dewell and Anor

FIRST INSTANCE:

• The wife contended in first instance that the husband’s beneficial ownership of the units in the EUT was founded 
on a series of factual propositions which were said to establish that the actions and commercial activities of FPL 
and the trust were entirely under the control of the husband.

• The wife therefore sought to satisfy the trial judge that the EUT was the husband’s ‘…“puppet” or “creature” by 
reason of the extent manner and history of the husband making decisions directly affecting the trust and his 
dealings with its property. 

• The wife relied upon a number of findings including that the husband:

– Executed a contract of sale (and other relevant documents) to purchase a real property on behalf of F Pty Ltd 
despite not being a direct of the entity at that time. The Second Respondent conceded in cross-examination 
that he thought that the real property was the husband’s personal asset.

– Treated the EUT as it is were his own since at least 2002. 



Harris & Dewell and Anor

FIRST INSTANCE:

– Included units in the EUT as an asset of his in an application for finance made in 2010, together with real 
property held on trust by the FPL.

– Executed a Statutory Declaration in July 2011, declaring that he and the Second Respondent were 
beneficiaries of the EUT.

• The husband and the Second Respondent conceded that the husband had engaged in various dealings on behalf 
of EUT, directed agents on behalf of EUT and the benefit of the use of assets owned by EUT as security for his 
own personal borrowings. The husband and the Second Respondent contended, nonetheless, that as the husband 
had ‘…never been a unit holder…’, the ‘…ostensible picture of control of the trust…is of ultimate control vesting 
in the [Second Respondent] by reason of his sole unit holding and his control of the voting rights in the trustee…’

• Whilst the trial judge noted the husband’s control of the EUT, Her Honour agreed with the contentions of the 
husband and the Second Respondent.



Harris & Dewell and Anor

THE APPEAL:

• The husband appealed the decision of the trial judge as a consequence of, inter alia, the 
adjustment made for prospective factors. The wife filed a cross-appeal agitating that the EUT 
should have been characterised as property of the husband.

• It was contended on behalf of the wife that:

…reference to the terms of the EUT trust deed and the ostensible control of the trust emerging from both 
the deed and the control of its trustee, F Pty Ltd (“FPL”), is not determinative of whether, for the purposes 
of s 79 of the Act, the units are property of the husband… 

…Rather, it is said that clear and unchallenged factual findings made by her Honour about the control of the 
trust, and dealings by it and within it, should have led her Honour to conclude that it is the “puppet” or 
“creature” of the husband and, thus, to a conclusion that the trust is, in effect, him, and its units his 
property… 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fla1975114/s79.html


Harris & Dewell and Anor

THE APPEAL:

• The husband and the Second Respondent opposed the wife’s claim. The husband submitted, 
inter alia, that the trust was a third party to the litigation and that “s 79 did not extend to 
interfere with its substantive rights.”

• The Second Respondent contended:

– …in order to establish the wife’s central proposition, it is necessary to establish more than control, including 
more than the control established by the findings in this case. That is true, it is submitted, even if the degree 
of control can be described as “complete control”. It is contended that so much is consistent with principle…

• The Full Court  concluded that having regard to the particulars of the EUT structure, it was clear that the Second 
Respondent not only had ultimate control over the distribution of trust property, and as EUT’s sole unit holder, he 
was the only person entitled to benefit from distributions and the only person who could be affected adversely by 
actions contrary to the interests of the trust’s beneficiaries. Moreover, the Second Respondent was entitled to 
give the husband “the run of the trust” and to permit the husband to deal with trust property. 



Harris & Dewell and Anor

THE APPEAL:

• The Full Court determined that trial judge was correct to determine that the EUT was not property of the parties or 
either of them. In so concluding, the Full Court held that: 

…It should be accepted that the principles emerging from the High Court and from the decisions of this 
Court to which reference has been made permit of a finding that property ostensibly that of a trust can be 
treated as property of a party for s 79 purposes where evidence establishes that the person or entity in 
whom the trust deed vests effective control is the “puppet” or “creature” of that party. The metaphor is used 
to connote a situation where the person or entity with control (the “puppet”) does nothing without the party 
(the “puppet master”) controlling or directing that person or entity.

Control is not sufficient of itself. What is required is control over a person or entity who, by reason of the 
powers contained in the trust deed can obtain, or effect the obtaining of, a beneficial interest in the property 
of the trust. In our respectful view, it is in that sense, that Finn J speaks of “some lawful right to benefit from 
the assets of the trust... 

http://www7.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fla1975114/s79.html


Harris & Dewell and Anor

THE APPEAL:

• Interestingly, the Full Court referred to:

…Mr Richardson SC on behalf of the wife characterised the EUT as “the puppet” and the husband as “the 
puppet master”. Yet, if the principles emerging from the authorities are to avail the wife, it was necessary for 
the evidence to establish that the father was the puppet and the husband was the “puppet master”. It is the 
father who, by reason of the powers contained in the trust deed and his position as the sole unit holder, can 
obtain, or effect the obtaining of, a beneficial interest in the property of the trust… 

• The decision reiterates the importance of not only control (whether effective or otherwise), but the requirement 
that the one or both of the party’s be able to exercise a right to receive the beneficial interest in trust property.  



Mitford & Mitford an Ors

THE FACTS:

• The wife was 60 years old and the husband was 61 years old at the time of the hearing. 

• The parties were married and commenced cohabitation in 1978 in South Australia.

• The parties separated on 13 March 2015, and a Divorce Order took effect in March 2017.

• At the date of the parties’ marriage, the husband worked for his parents’ farming business. Mr K Mitford was the 
husband’s father. He died in 2017. Ms L Mitford was the husband’s mother.

• The husband’s parents married in 1953. Mr K Mitford was farming with his family and following their marriage and 
with some assistance from the Mitford family, Mr K and Ms L commenced farming in their own right.

• In 1966 the family moved to F Town and purchased farming property that was known as ‘M Farm.’



Mitford & Mitford an Ors

THE FACTS:

• The farming enterprise purchased other parcels of land in the area, some of which was held in the names of Mr K 
and Ms L, some in the name of the eldest son, Mr J, and other property was held jointly.

• On 8 October 1976 Mitford Pty Ltd (MPL) was incorporated to become the sole trustee of the Mitford Family Trust. 
The Mitford Family Trust was settled on 13 December 1976. 

• On 26 September 2014, MPL was removed as trustee of the Mitford Family Trust and Mr K Mitford in his capacity 
as appointor appointed C Pty Ltd (CPL) as trustee.

• The husband’s brother, Mr N Mitford, passed away in 2014. Following the death of Mr K Mitford, it appeared his 
Power of Appointment in respect of the Mitford Family Trust passed to the husband.

• At the time of the hearing, the husband and his mother, Ms L Mitford, were the joint appointors. Ms L Mitford was 
also the sole director and shareholder of CPL.

• The Trust Deed for the Mitford Family Trust was not provided to the Court. The husband’s understanding was that 
the beneficiaries of the Mitford Family Trust are the descendants of Mr K Mitford and their spouses. 



Mitford & Mitford an Ors

THE FACTS:

• The husband contended that he has not received any distribution from the Mitford Family Trust, but is employed 
part-time in his capacity as an administration manager for CPL. It was conceded that the Mitford Family Trust 
owns substantial landholdings and valuable farm equipment utilised in the F Town farming enterprise.

• The husband’s brother, Mr O, died in 1983. He held farm land known as “P Farm” and a one third interest with his 
parents in “Q Farm”. Mr O bequeathed his interest in the farming land to the husband and his brother, Mr R.

• In 1988 the husband transferred his interest in P Farm to Mr R in exchange for Mr R’s interest in Q Farm. 
Consequent upon that transaction, Mr R became the sole owner of P Farm and the husband held a one third share 
in Q Farm.

• The husband and his parents sold Q Farm in 1988, and purchased substantial farm land at E Town in Victoria 
known as BPL. The husband and wife lived at the B Homestead and Mr R and his family lived at P Farm.

• The family incorporated B Pty Ltd (BPL) in 1988 to be the trustee of the Mitford Land Trust which holds the BPL 
farming land. The husband and his father were the appointors of the Trust. The husband’s parents, Mr R and the 
husband each held one share in BPL.



Mitford & Mitford an Ors

THE FACTS:

• In 2004 the husband contends that a restructure occurred that had the effect of dividing up and separating the 
ownership and operation of the F Town and E Town farming enterprises.

• During the marriage, the parties and their children lived in the B Homestead. The parties’ son, Mr J, worked for 
BPL and his partner and children live in another house on the property. A farm manager was employed and the 
husband’s duties in relation to BPL were generally restricted to administrative and marketing tasks.

• Following the commencement of the family law proceeding, the husband resigned as co-director of BPL, but 
retained his equal shareholding with his mother.

• The husband considered that the gross value of the Mitford Land Trust would be in excess of $9 million. The wife 
contended that the value would significantly exceed this amount.

• BPL and CPL were joined to the proceeding as the Second Respondent, and the Third Respondent, respectively. 



Mitford & Mitford an Ors

THE JUDGMENT:

• The wife sought, inter alia, further disclosure from the husband. Whilst the Court expressed dissatisfaction as to 
specificity of the wife’s relief, she sought ‘…full and proper discovery of all documents that [the husband] had in 
his possession or has had in his possession” in relation to the Mitford Land Trust and the Mitford Family Trust 
respectively.’

• The wife’s application was not otherwise directed to BPL or CPL. Rather, it sought …that the husband disclose 
documents in his capacity as a joint appointor of the Mitford Land Trust and the Mitford Family Trust, in his 
capacity as a director of CPL and in his capacity as a beneficiary of the Trusts.’ 

• The husband’s responding application was silent in relation to the issue of disclosure. He contended, 
nonetheless, that he did not have the legal right to possession of the documents sought and did not concede the 
BPL or CPL were his mere puppets. 



Mitford & Mitford an Ors

THE JUDGMENT:

• Berman J began determination of the wife’s application with consideration of Chapter 13 of the Family Law Rules 
2004 (Cth) and financial disclosure broadly. His Honour continued by identifying the current focus of the law as to 
‘…prevent unnecessary discovery…’ by application of the ‘…“directly relevant” test…’ 

• His Honour considered the meaning of “possession and control” and opined that the duty of disclosure should 
obligate “a party to garner documents by any means”. 

• Whilst His Honour was not in a position to determine that the trust was the husband’s puppet or creature, His 
Honour was satisfied that ‘…the husband in his capacity as a beneficiary has a right to such records of the Trust 
and other documents that are relevant to the due administration of the Trusts.’

• Further, whilst His Honour concluded that such an obligation did not necessarily require disclosure of ‘…all 
documents required to be kept by a trustee relating to the due administration of the Trust should be the subject of 
disclosure and production…’, His Honour suggested that the ‘…at the very least the husband’s beneficial interest 
in the Trust may well be a financial resource which is entitled to be explored by the wife.’

•



AC and Ors & VC and Anor 

THE FACTS:

• The husband and wife were married in 1979, and separated in 2005.

• The husband and wife owned net assets of $2,860,179 (excluding trust assets). 

• The relevant trust was a discretionary trust, established by a Deed of Settlement dated June 1985, with a vesting 
date of June 2064. The husband was the guardian and appointor of the trust.

• The specified beneficiaries of the trust were the husband, the wife and their three adult children.

• The original trustee was the husband’s father, but by a Deed of Appointment made in August 1985, a corporate 
trustee was appointed in lieu. The husband and his father each held one of the two issued shares in, and were 
directors of, the corporate trustee.

• In February 1997, the husband resigned as appointor and guardian of the trust and as a director of the corporate 
trustee. Prior to the husband’s resignation, he did not appoint another Appointor or Guardian.



AC and Ors & VC and Anor 

THE FACTS:

• Between 2001, and 2004, there were changes in the shareholding in the corporate trustee which resulted in the 
husband’s father holding the entire shareholding (12 shares). When the husband’s father died in 2008, the entire 
shareholding passed to the husband’s mother (who was also one of two directors of the corporate trustee).

• All of the properties forming part of the trust assets were acquired prior to the husband’s resignation as 
Appointor and Guardian in 1997, and it was generally agreed that the funds used to purchase the properties 
originated from the husband’s parents.

• The total assets of the relevant trust were approximately $6,565,390.



AC and Ors & VC and Anor 

FIRST INSTANCE:

• The wife sought an order requiring the trustee of the trust to exercise its powers pursuant to the terms of the trust 
deed to bring forward the vesting day of the trust and to distribute the trust assets to the specified beneficiaries in 
accordance with the provisions in the trust deed. The husband opposed that order. 

• Her Honour, Justice Crisford, considered the discretion given by ss 90AF(1) and (2) of the Act with reference to 
the matters contained in ss 90AF(3) and (4) of the Act and satisfied herself that the proposed orders were 
“reasonably necessary, or reasonably appropriate and adapted, to effect a division of property between the 
parties to a marriage.”

• Her Honour found that the husband’s mother was the controller of the trustee and the trust (this finding was not 
challenged on appeal) and made extensive findings (which were also not challenged on appeal) as to the 
implications of the trust no longer having a guardian or appointor, including that the trustee could not be replaced 
and that the husband and wife as specified beneficiaries each had a “fixed and irrevocable entitlement to a share 
of capital upon a vesting of the trust.”



AC and Ors & VC and Anor 

FIRST INSTANCE:

• Her Honour ordered that the net assets of the husband and wife (excluding superannuation) should be divided 
between them “as to 38% to the wife and 62% to the husband.” Her Honour found the net assets of the parties to 
be $5,351,135. This amount included an estimated value of $2,490,956 as the “gross amount of 2/5 of the Trust 
after [the payment of] $338,000 to [the husband’s mother].” 

• The order made at first instance required the trustee of the trust to exercise its powers pursuant to Trust Deed to 
appoint 30 June 2010, as the vesting day for the Trust. Upon vesting, Her Honour’s orders required the trustee to 
distribute the trust assets in accordance with the trust deed.



AC and Ors & VC and Anor 

THE APPEAL:

• The husband’s mother and the corporate trustee argued three core matters:

– That the trial judge had failed to distinguish between the husband and the wife having rights in relation to the 
trust which could be categorised as “property” for the purposes of the Act, and the trust itself being the 
property of one or both of them.

– That Part VIIIAA could not be used to effectively “created new property” for the spouses and in doing so, alter 
the rights of third parties;

– That the entitlements of the husband and wife could have been satisfied without vesting the trust, and thus 
the requirement in s90AF(3)(a) that the making of the order was “reasonably necessary…to effect a division of 
property between the parties to the marriage” had not been met. 

• In relation to the husband’s mother, it was further submitted that no-one had sought an order that she should be 
paid the sum of $338,000 and that she had not been given notice of, or the opportunity to address the possibility 
of such an order during the hearing. Accordingly, it was asserted that the husband’s mother had not been 
afforded procedural fairness.



AC and Ors & VC and Anor 

THE APPEAL:

• The husband’s sister argued that the order was not justified by s 90AF of the Act for the reasons that it changed 
the nature of the interest of the husband and wife in the corpus of the trust from a vested future interest to an 
interested vested in possession, and as a consequence it deprived her the right for a distribution of income from 
the trust until such time in the further as the trust vests. 

• The Attorney-General did not adopt a position on whether the order appealed in this case was validly. 



AC and Ors & VC and Anor 

THE APPEAL:

• The Full Court did not agree with the appellants’ argument that Her Honour had effectively “created property.” The 
Full Court stated that, “the fact of the matter is that the entitlement already existed and what her Honour had to do 
was to try and value it and then to distribute it between the spouses…”

• The Full Court also held that the powers in Part VIIIAA of the Act can be used to require a trustee to bring forward 
a vesting date of a trust for the purposes of distributing trust assets at the expense of third party interest provided 
that the requirements in ss 90AE(3) and (4) and ss 90AF(3) and (4) of the Act have been complied with. 

• Satisfying these provisions will require practitioners to ensure that proper evidence is obtained with respect to 
those matters; including the economic, legal and other capacity of the third party to comply with the order and the 
taxation effects and administrative costs likely to be imposed on the third party.



AC and Ors & VC and Anor 

THE APPEAL:

• In relation to the argument that the vesting of the trust extinguished the rights of other beneficiaries, such as the 
right of general beneficiaries to future income distributions, the Full Court was not persuaded, and approved the 
trial judge’s reasoning that it was never intended, based on the objective facts of the case (including the history of 
distributions) that the general beneficiaries would have an interest in trust assets.

• However, the appeal ultimately succeeded on the basis that the husband’s mother, as the controller of the trust, 
and also as a general beneficiary, was not accorded the required procedural fairness, and consequently the 
orders could not be considered “proper.”



Kelton & Brady and Anor

THE FACTS:

• The husband and wife separated in 2016, and were engaged in a property proceeding in the Federal Circuit Court 
of Australia. In the course of that proceeding, the husband issued a subpoena directed to a chartered accountant, 
Mr A.

• The subpoena sought that the accountant produce a number of documents relating to the trust. No objection was 
taken to the production of the trust deed. However, objection was taken to producing to the husband financial 
accounts including balance sheets and profit and loss statements and associated notes for the trust.

• The trust was established by Deed in 2007, and the wife’s mother was the appointor of the trust and the sole 
director and shareholder of the corporate trustee.

• The trust was a discretionary trust and the wife disclosed her interest as a discretionary beneficiary of the trust in 
her sworn Financial Statement. The three ‘principal beneficiaries’ of the trust were the wife, the wife’s sister and 
their mother.



Kelton & Brady and Anor

THE FACTS:

• The sworn evidence of the wife’s mother was that:

– the wife’s mother provided the capital of the trust on its establishment;

– the funds were accumulated by her and her late husband as a result of their efforts during their lifetime;

– at no time did the wife make “any contribution toward the acquisition, preservation or management of the 
capital or income of the Trust;”

– the wife has not received any distribution of income or capital from the trust in her capacity as a beneficiary 
or default beneficiary of the trust; and

– the wife does not have a beneficiary loan account with a credit or debit balance in the books of the account of 
the trust.



Kelton & Brady and Anor

THE APPEAL:

• The judge at first instance set aside the subpoena on the basis of relevance and fishing. The husband appealed.

• At the appeal, Murphy J framed the husband’s grounds of appeal by reference to what His Honour said were the 
three questions raised by the appeal, as follows:

– Were the documents sought “apparently relevant” to the issues in the proceeding and did Her Honour err in 
applying the law in concluding that they were not?

– In that respect, did Her Honour fail to refer to all of the evidence germane to the question of relevance?

– Are her Honour’s reasons adequate to explain her conclusions and orders?



Kelton & Brady and Anor

THE APPEAL:

• His Honour, sighting Hatton, stated that “it is now settled that a subpoena can be set aside in so far as it seeks 
production of documents which have no “apparent relevance” to the issues in the proceedings.” Murphy J further 
stated that:

…In so holding for the purposes of proceedings in the Family Court, the Full Court in Hatton, above, cited with 
approval what was said by Beaumont J in Trade Practices Commission v Arnotts Ltd and Ors (No 2)…

[and]

... Does the material sought have an apparent relevance to the issues in the principal proceedings, ie, is 
adjectival, as distinct from substantive, relevance established? Does the subpoena have a legitimate forensic 
purpose to this extent? This involves a consideration of the matter from the standpoint of [the person at whose 
request the subpoena was issued]... 



Kelton & Brady and Anor

THE APPEAL:

• The basis for the subpoena was set out in the husband’s affidavit, in which he deposed as follows:

... [The wife’s mother] states that at no time has [the wife] received a distribution of income or 
capital in her capacity as a beneficiary of [the Trust]. I do not know this from my own 
knowledge. I seek to test this assertion by viewing the financial statements of [the Trust] ... I 
have no knowledge of whether or not [the wife] has a beneficiary loan account in [the Trust] and 
seek to satisfy this issue by inspection of the financial accounts…

• The evidence of both the wife and the mother was to the effect that no distributions had ever been made to the 
wife and the mother deposed that it was not intended to make any distributions to the wife of income or capital in 
the foreseeable future. The wife’s mother specifically deposed that the wife did not have a beneficiary loan 
account with either a credit or debit balance.



Kelton & Brady and Anor

THE APPEAL:

• In dismissing the appeal, and upholding the first instance judge’s decision that the documents lacked “apparent 
relevance”, His Honour noted that the s 79 process would be informed by facts that were already known and 
documents which must in any event have been disclosed (such as the wife’s tax returns and bank statements). By 
way of example, the husband was already aware of the following:

– an inheritance received by the wife’s mother from the mother’s husband amounted to about $20 million;
– the mother deposed that she “personally provided the capital of the Trust on its establishment” and that this 

capital was “accumulated by me and my late husband as a result of our efforts during our lifetime;”
– the wife’s mother had the capacity to gift to the wife $100,000 in (omitted) 2007;
– the wife’s mother had the capacity to gift to the wife $1 million in (omitted) 2007;
– the wife’s mother had the capacity to gift to the wife $120,000 also in 2007 which was invested in the wife’s 

superannuation fund;
– the wife had accommodation in real property owned by the Trust.



Kelton & Brady and Anor

THE APPEAL:

• The decision in Kelton reminds practitioners that obtaining trust documents from trusts with respect to which a 
party is a discretionary beneficiary, will depend upon the specific facts and circumstances of each case, and in 
particular, the extent to which that party has received distributions and/or benefits from the trust. Should it be 
contended that a valuation of the trust is required, evidence should be adduced as to how the valuation will be 
undertaken and specific thought should be given as to how such valuation could be said to be relevant, especially 
in circumstances where a party is a mere discretionary beneficiary.
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