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No presumption of equality

 Mallet v Mallet (1984) 156 CLR 605: there is no 
presumption that the “contribution of one party as a 
homemaker or parent and the financial contribution 
made by the other party are deemed to be equal” or 
that “equality of division should be the normal starting 
point for the exercise of the Court’s discretion”

 The values of the contributions must depend entirely on 
the facts of the case
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Broad, holistic task

 Petruski & Balewa [2013] FamCAFC 15: “The task of 
assessing contributions under s 79 of the Act is an 
holistic one; what is required is to evaluate the extent 
of the contributions of all types made by each of the 
parties in the context of their particular relationship 
… such an evaluation “inevitably involves value 
judgments and matters of impression”, and accordingly 
it cannot be treated as “a mathematical exercise”

 See also Hearne & Hearne [2015] FamCAFC 178 at [105] 
and the cases cited therein
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Commencement of relationship

 The point at which a relationship commenced will clearly 
have relevance to the nature of the parties’ contributions 

 But that relevance can also be overstated

 Harriott & Arena [2016] FamCAFC 69: “… it had long been 
established … that regard should be had to 
all contributions made to the property, including not 
only those made prior to the marriage, but also those 
made prior to the commencement of any pre-
marriage cohabitation”
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Initial contributions

 Often parties do not present expert evidence to establish the 
historical monetary value of initial contributions

 This can be a problem - the rules of evidence apply to property 
proceedings

 A party’s assessment of the value of a particular item of property is no 
more than inadmissible opinion

 The absence of evidence does not, however, preclude the Court from 
making a determination in respect to the parties’ initial contributions

 Pierce & Pierce (1999) FLC 92-844 at 85,881: “… regard must be had 
to the use made by the parties of that contribution”
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Use made of the parties’ 
contributions

 Cabbell & Cabbell [2009] FamCAFC 2015: the trial judge erred in 
assessing the parties’ overall contributions as equal in circumstances 
where it was accepted that the husband had made significant 
financial contributions early in the 25 year marriage

 Those contributions had facilitated the parties’ ability to purchase 
real property investments, which had significant value at the date of 
trial

 Held: the husband was able to make those contributions as a result of 
his equity partnership, which he held prior to the relationship

 5 per cent adjustment to the husband
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Impact of time

 Earlier authorities (e.g. Money & Money (1994) 
FLC 92-485 and Bremner & Bremner (1995) 
FLC 92-560) refer to the “erosion” of initial 
contributions over the period of the 
relationship

 However, more recent authorities stress that it 
is not a matter of “erosion” of initial 
contributions, but of the “weight” to be 
attached to such contributions: see Hearne at 
[103]
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Recognition of increase in value
 Any increases in the value of property contributed by a party is 

generally recognised in their favour
 Casper & Casper [2009] FamCA 989 per Fowler J: “… it is appropriate 

to recognise that the intrinsic value of the property has increased 
in part by the effluxion of time …”

 This concept has particular significance in the context of short to 
medium term relationships  

 Moreton & Moreton [2008] FamCA 1170 - Murphy J considered a 
situation where the property, initially contributed by the husband, 
made up almost the entirety of the property pool, of the 10.5 year 
relationship
 22.5% adjustment to the husband, despite the increased value of 

that property being essentially due to market forces, rather than 
by the actions of either party
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Impact of good fortune

 Jarbour & Jabour [2019] FamCAFC 78 - property owned by 
the husband prior to the parties’ relationship was 
“fortuitously rezoned”, which resulted in a substantial 
increase in its value

 Their Honours referred, with approval, to the decision of
McCall J in Zappacosta v Zappacosta (1976) FLC 90-089: 
the rapidly accelerated value of a property due to 
rezoning was a mere windfall, to which neither party had 
a greater or lesser claim

9



Value to be determined at 
date of assessment

 Williams & Williams [2007] FamCA 313 -- the relevant value is the value at trial, 
not the value initially contributed:

“… if the “value” ascribed to an item is limited to the value as at the 
commencement of the relationship as opposed to the realised value or the 
current value, then this may not give “adequate recognition” to the 
“importance of its contribution to the pool of assets ultimately available for 
distribution towards the parties”

 However, again, context is important -- Cabbell:

“We do not suggest that the value of the matrimonial home at the date of 
trial should be transposed, or recognised at a value of $1,100,000.00 [being 
its value at trial] as a contribution in that quantum on the husband’s 
behalf.  However, the source of its funding on acquisition required not only 
discussion but weighty consideration in the assessment process” 

[Emphasis added]
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Contributions during relationship:
nature, form and extent

 In assessing the relative weight to be given to any particular contribution, it is 
not necessary to find a causal link between that contribution and particular 
property

 The task is to examine “the nature, form and extent of contributions” made 
by each of the parties

 Dickons & Dickons [2012] FamCAFC 154: “A financial contribution can be 
made indirectly by, for example, the use by parties of income or assets for 
purpose A freeing up the use of other income or assets for purpose B.  
Moreover, a particular financial contribution might have been used wholly in 
discretionary expenditure which, but for that contribution, would not have 
been available to the parties or would have required borrowings or a 
diminution of capital.  Such a contribution can also, in that way, be seen, for 
example, as an indirect contribution to the conservation of property …”
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Global vs. two pools vs. asset-by-
asset approach

 Two pool approach is open to a trial judge: Norbis v Norbis 
(1986) FLC 91-712; Lenehan & Lenehan (1987) FLC 91-814
 Indeed, in Lenehan, the Full Court suggested that there will be cases where not taking a 

two pool approach may constitute error

 Superannuation is a common example

 D & D [2003] FamCA 473: 
 Two year relationship

 Clear division of the personal investments maintained

 More convenient to determine the property distribution on an asset-by-asset basis, 
rather than by taking a global approach

 The husband’s initial contributions amounted to about 17.5% of the assets at 
cohabitation

 Due to the relative success of his investments, he received 30% distribution 12



Risk of quarantining assets

 However, if a global approach is taken, there are 
risks involved in isolating any particular asset

 In Hurst & Hurst [2018] FamCAFC 146, the Full 
Court (applying Dickons) warned:

“Isolating indirect contributions to but one part 
of the property interests of the parties in the 
context of a global assessment of contributions 
risks ignoring significant contributions made by 
both parties that do not have a nexus with that 
particular property”
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Nature of the parties’ 
relationship

 An important consideration is “the nature and form of the particular 
marriage partnership manifested by the particular circumstances of this 
particular marriage”: Dickons at [21]

 Undertaking that task may be assisted by asking the question posed by 
Deane J in Mallet (1984) 156 CLR 605, being:

 whether it is a relationship “where the parties have adopted the 
attitude that their marriage constituted a practical union of both lives 
and property”; or 

 whether it is, for example, a union where parties lived very separate 
domestic and financial lives
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Impact of subsequent contributions on 
initial contributions

 In Money, the majority of the Full Court applied 
Bremner in specifically rejected the proposition 
that to offset the significance of one party’s 
initial contribution, it was necessary for the 
contributions of the other party to “exceed” them

 That is consistent with the repeated statements 
about the need to take a holistic approach to 
property distributions, rather than  a 
mathematical one
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Valuing parties’ respective roles 
– earlier authorities

 Earlier authorities suggested that it was appropriate to it give greater weight 
to contributions that had a direct economic impact on the property of the 
relationship

 For instances, Mallet at [625] per Mason J:

“No doubt a conclusion in favour of equality of contribution will be 
more readily reached where the property in issue is the matrimonial 
home or superannuation benefits or pension entitlements and the 
marriage is of long standing. It will be otherwise when the property in 
issue consists of assets acquired by one party whose ability and energy 
has enabled the establishment or conduct of an extensive business 
enterprise to which the other party has made no financial contribution 
and where that other party’s role does not extend beyond that of 
homemaker and parent”.
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Current authority - no presumption of 
equality, but presumption of equal value 

of respective roles
 More recent decisions have confirmed that, in a work-value sense, work undertaken by a party 

as a homemaker and parent is to be equally valued to that of a professional with considerable 
training

 In Grier & Malphas [2016] FamCAFC 84, the majority (Murphy and Kent JJ) dismissed the 
relevance of a party potentially having “special skills”
 There was little in the way of initial contributions to the relationship

 During the course of the relationship, the husband built up a substantial business, which was eventually sold for 
$9.75 million

 The husband argued that he was entitled to a greater distribution as result of the diligent application of a special 
“skill set”, which resulted in the success of the business 

 However, at the same time, the husband agreed that both parties did their best “in business, parenting and all 
aspects of [their] relationship”

 Murphy and Kent JJ stated: “It is not a party’s “skill set” which must be considered, but their 
contributions.  Contributions are the product of many things:  talent, industry, selflessness and, 
indeed, luck, to name a few.  It is the contributions (in all senses in which that expression is 
used in s 79) that fall for consideration and assessment, not the combination of factors that has 
created the capacity for the making of those contributions.” 17



Special factor contributions

 Earlier case referred to “special” or “special factor” 
contributions

 In McLay & McLay [1996] FamCA 29, the notion of a 
“special factor” contribution was explained:

“… if the existence of "special factors" or the application 
of "special skills" to the accumulation of assets is 
established, that may justify the Court considering that 
contribution through the performance of the role 
undertaken "to be above the normal range", entitling a 
party to recognition of an "extra" or "special" 
contribution”.
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Recent authority – no special 
skills or factors

 The Full Court has more recently applied the views of Murphy J in Smith & Fields
[2012] FamCA 510, where his Honour stated: 

“The real danger lies in the promulgation of a notion that, by establishing 
“special contribution” or “special skills” … a result of a particular type, or a 
particular range, should follow.  That is an improper fetter on an 
“extraordinarily wide” discretion.  It smacks of a presumption antithetical to 
what the section requires”.

 In applying that decision, in Kane & Kane (2013) FLC 93-569, the Full Court found that 
the trial judge had erred in giving “excessive weight” to the husband’s successful 
investment of funds in a self-managed superannuation fund:

“… In giving such emphasis to the husband’s skill in respect of one aspect of the 
parties’ financial and non-financial contributions over this long marriage [nearly 
30 years], his Honour fell into error and made orders which did not correctly 
reflect each party’s contributions overall”. 19



Post-separation contributions

 Norman & Norman [2010] FamCAFC 66: “… property acquired by one or both 
parties after cohabitation has ceased is not immune from the reach of s 79.”

 This includes, for instance:

 a lottery win;

 an inheritance; or

 a business windfall 

 However, as stated by Kay J in Farmer & Bramley (2000) FLC 93-060: 

“This is not to say that the Court should be blind to the circumstances 
in which any assets were acquired post separation. Clearly 
contributions made towards the acquisition of such an asset by one 
party and the lack of contributions made towards its acquisition by the 
other party may weigh heavily in the exercise of discretion”. 20
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