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Key Points 

Central Practice Direction 

1. Costs orders may be made against parties or their lawyers for failure to comply with the 
Central Practice Direction. 

2. Lawyers must provide a copy of the Central Practice Direction to their clients prior to 
filing an Initiating Application or Response to Initiating Application. Lawyers are 
requested to provide a copy of the Central Practice Direction to any unrepresented 
parties to the proceedings at the earliest possible opportunity. 

3. The Central Practice Direction applies to all family law applications filed or transferred 
to the court, except for appeals, arbitration, applications for divorce, and applications for 
consent orders. 

4. The National Assessment Team may review any case filed in the court to ascertain e.g. 
allocation to Division 1, inclusion in a specialist list, risk issues, compliance with pre-
action procedures, compliance with section 60I. 

5. If a matter is ready to proceed, but not reached on the date listed for Final Hearing, 
parties may be directed to engage in dispute resolution (on that date), referred to be 
heard by another judge (including in another registry or Division). If the matter is not 
resolved/heard, the National Assessment Team will relist. 

6. Before the First Court Event, Private Dispute Resolution, or Court-based Dispute 
Resolution, lawyers must provide notice to their client and each other party, advising if 
client receives legal aid funding, and if not, providing particulars regarding costs (total 
costs and disbursements incurred to date, estimate of anticipated costs or each future 
stage, estimate of duration of final hearing and total anticipated costs and 
disbursements for remainder of proceeding). A similar notice is required as part of the 
Certificate of Readiness which is filed before the Compliance and Readiness Hearing. 

Federal Circuit and Family Court of Australia (Family Law) Rules 2021 

7. A person considering filing an application must, and only if it is safe to do so, before 
filing the application: 

- give a copy of the pre-action procedures to other prospective parties,  

- make enquiries about dispute resolution/family dispute resolution services 
available 

- invite the other parties to participate in dispute resolution/family dispute 
resolution with an identified, or to be agreed, person/organisation. 

8. Before filing an application, the proposed applicant must give the proposed respondent 
a written notice of intention to start a proceeding (this is where there is no appropriate 
dispute resolution/family dispute resolution service available, or a party fails/refuses to 
participate, or parties unable to reach agreement by dispute resolution/family dispute 
resolution). The notice must set out the issues in dispute, the orders sought, a genuine 
offer to resolve issues, and a nominated time to respond (must be at least 14 days after 
date of notice) [FCFCOA (Family Law) Rules 2021 – Schedule 1]. 

9. Costs penalties or a stay of proceedings may be applied for non-compliance with the 
pre-action procedures. 

10. Both the Applicant and the Respondent to an application for final orders will be required 
to file a Genuine Steps Certificate, certifying compliance with the pre-action procedures 
and that a genuine attempt has been made to resolve the dispute. This is in addition to 
the requirement to comply with section 60I of the Family Law Act. 
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11. A response to an application must be filed and served within 28 days of service of the 
associated application [Rule 2.18]. 

12. Documents must be filed electronically, unless it is not reasonably practicable to do so. 
The document is deemed to be filed the next day if it is filed after 4:30pm ACT time. 
Except as otherwise provided in the Rules, a document must be filed at least 1 day 
before the date fixed for the associated court event [Rule 2.23]. 

13. In a parenting proceeding, if the address where a party or child is living is not disclosed 
to another party or parties, the address must be provided to the court by email and the 
address must not be disclosed other than in accordance with an order of the court [Rule 
2.25]. 

14. Subject to court directions, any application and associated document must not be 
served less than 3 days before an interlocutory hearing and 7 days before the hearing 
of any other application [Rule 2.31]. 

15. If a document is to be amended, the amended document must be endorsed with the 
date of the order and date of the amendment (if amended by way of order). Text must 
be struck out or underlined or inserted in a new font. Amending a financial statement 
must comply with rule 6.06 [Rule 2.52]. 

16. Before initiating proceedings, parties must ensure compliance with the pre-action 
procedures (with certain exceptions – see summary of Chapter 4 at page 19 below). 

17. The “Genuine Steps” certificate is used to evidence compliance with the pre action 
procedures or to evidence the exception relied upon. 

18. In property settlement proceedings, after the first offer is made in accordance with 
Division 4.2.2, there must always be an offer to settle on the table by each party [Rules 
4.08, 4.11 and 4.12]. 

19. Any application for interim parenting orders relating in whole or to part of the school 
holiday period beginning in December each year must be filed before 4pm on the 
second Friday in November of the application year (unless in cases of urgency) 
[Rule 5.03]. 

20. A Response to an Application in a Proceeding and supporting Affidavit must be filed 
and served within 28 days of service of the Application in a Proceeding. [Rule 5.05]. 

21. Any Affidavits in support of interlocutory applications must be filed at least 2 days prior 
to the hearing date. [Rule 5.07]. 

22. At the hearing for an interlocutory application, you can rely on 1 Affidavit by each party 
and 1 affidavit by each witness.  Affidavits must not exceed: 

• In Division 1 – 25 pages and must not contain more than 10 annexures 

• In Division 2 – 10 pages and must not contain more than 5 annexures 

(unless with express leave of the court) [Rule 5.08]. 

23. The duty of disclosure in financial proceedings requires that parties filing an initiating 
application or response must file both a financial statement and a financial 
questionnaire. In addition to the filing of a financial statement, parties must, before the 
first court date, serve on the other party their: 

- 3 most recent tax returns and assessments 

- A completed super information form or financial documents with respect to a 
SMSF 

- The last 4 BAS statements if they have an ABN 
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- The last 4 BAS statements and last 3 financial statements of any trust, 
partnership or company in which they have an interest [Rule 6.06]. 

24. There is a new Part 6.4 which enables one party to request the employer of another 
party to provide certain information to the court [Rule 6.25]. 

25. Notice of cross-examination must be given 14 days before the earlier of the first day of 
trial, or the first day the affidavit is otherwise to be relied upon in evidence. If the person 
is called but is not cross-examined or is of little probative value, then costs may be 
ordered against the person calling for cross-examination [Rule 8.20]. 

26. The parties can apply to transfer a proceeding from Division 1 to Division 2 of the Court 
[Rule 9.02]. 

27. Cost notices must be given not less than 1 day before each court event (except in a 
Chapter 13 appeal, or the court otherwise orders). Costs notices must be sent to the 
client, then filed with the Court and served on the other party [Rule 12.06]. 

28. Legal costs must be fair, reasonable and proportionate in the circumstances of the 
proceeding. Regard will be had to each of the parties and their lawyers, and all relevant 
matters. Barrister’s cancellation fees are not reasonable [Rule 12.08]. 

29. It is important to note that a costs order can be made against a lawyer for failing to 
comply with the Rules [Rule 12.15]. 

30. With respect to applications for leave to appeal, the Court can now make the following 
procedural orders: 

- Order the applicant to pay any filing fee; 

- Order that the proposed appeal sought be argued at the same time as the 
application for leave to appeal; 

- Order the application be dealt with on the papers, including filing submissions.  
[Rule 13.13]. 

31. Schedule 4 contains a detailed list of powers delegated to registrars.  In essence: 

- Senior Judicial Registrars have the power to make interim orders with respect 
to both property and parenting proceedings; 

- Both Senior Judicial Registrars and Judicial Registrars have the power to 
make property and parenting orders in undefended proceedings, however 
Judicial Registrars can only make such orders if the order is expressed to 
come into effect 21 days after the order is served on the other party; 

- Senior Judicial Registrars have the power to, with respect to parenting 
proceedings, make a finding of fact, determine a matter or make an order in 
relation to an issue before final orders are made; and 

- Both Senior Judicial Registrars and Judicial Registrars have the power to 
make Orders with respect to costs. 

32. A party and their lawyer must attend at every court event unless otherwise directed by a 
Court (except for consent orders, divorce hearing, hearing in chambers). [Rule 15.15]. 
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Introduction1 

 
On 1 September 2021, the Family Court of Australia and the Federal Circuit Court of Australia 
were amalgamated to become the Federal Circuit and Family Court of Australia (FCFCOA). The 
new Court has a single point of entry and harmonised rules, forms, and case management 
processes to provide a streamlined approach to family law proceedings. 
 
The FCFCOA has two divisions: 
 

• Division 1 (a continuation of the Family Court of Australia) deals with family law matters 
– judges hear both trials and appeals. All Division 1 Judges will be able to hear appeals 
either as a single Judge or as part of a Full Court. All appeals of FCFCOA (Division 2) 
and family law Magistrates of Western Australia decisions will be heard by a single 
Judge unless the Chief Justice considers it appropriate for the appeal to be heard by a 
Full Court. 
 
A single, national appeals filing registry will provide a centralised and nationally 
consistent method of filing an appeal.  
 

• Division 2 (a continuation of the Federal Circuit Court of Australia) deals with family law, 
migration, and general federal law matters.  

 

Single Point of Entry 

All applications are filed in Division 2 of the FCFCOA. Property-only applications will be 
separated out into their own first return list, similar to the Discrete Property List, with a general 
first return list for all parenting and parenting & property applications, and applications with 
other orders sought. 
 
For those property matters with asset pools that meet the criteria for the PPP500 Small Claims 
Property Pilot currently being run in the Adelaide, Brisbane, Parramatta and Melbourne 
registries, the PPP500 process will continue to apply. 
 
On 1 October, the court launched a pilot Major Complex Financial Proceedings List. This list will 
manage family law matters involving complex financial disputes where the value of the net 
asset pool is over $20 million. The pilot program will run in Brisbane, Sydney and Melbourne 
(other registries if the matter can be managed electronically). 
 
The commencement of the FCFCOA has not impacted the Court’s Lighthouse Project which 
operates as a pilot in Adelaide, Brisbane and Parramatta. It is expected that more cases are 
likely to be eligible for inclusion. 
 

Courts Portal 

The Commonwealth Courts Portal now only has a single point of entry for all applications. 
 

New Forms 

The Court has introduced a suite of harmonised forms. There is a 90-day grace period allowing 
for the use of the old forms. Old forms will not be accepted after 29 November. 
 

New Website 

www.fcfcoa.gov.au 
  

 
1 Sourced from FCFCOA website 

http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/family-law-matters/family-violence/lighthouse-project/lighthouse-project
http://www.fcfcoa.gov.au/
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New Practice Directions 

A new Central Practice Direction has been released to outline the core principles that apply to 
family law proceedings and to establish a consistent national case management system.  All 
other Family Law Practice Directions are to be read within the framework established by the 
Central Practice Direction. 
 
A list of the other practice directions, with descriptions, is provided under “Useful Links” at the 
end of this handbook. 
 

Pre-action Procedures 

The pre-action procedures previously contained in Schedule 1 to the [old] Family Law Rules 
have been retained and enhanced in Schedule 1 of the new FCFCOA (Family Law) Rules 
2021. The procedures apply across both Divisions and will be enforced. Parties should not file 
proceedings until they have exhausted the pre-action requirements, including engaging in 
dispute resolution, exchanging documents and correspondence, and making a genuine attempt 
to settle the dispute, with the usual exceptions for genuine urgency or where it is not safe to 
undertake these steps. 
 

New Titles for Registrars 

Senior judicial registrars – Previously known as senior registrars, the primary role played by 
senior judicial registrars is presiding over interim hearings and determining interlocutory 
applications. Although senior judicial registrars cannot determine applications on a final basis in 
most circumstances, they hold a wide range of powers in relation to the determination of 
interlocutory applications. The powers delegated to senior judicial registrars include the 
following (in summary): 
 

• make interim parenting orders 

• make parenting orders in undefended proceedings 

• make interim property orders 

• make property orders in undefended proceedings 

• vary or set aside property orders 

• make orders for spousal or de facto maintenance 

• make orders for child maintenance (including adult child maintenance) 

• make location orders and recovery orders 

• make orders for enforcement of parenting or financial orders 

• grant injunctions until further order or in undefended proceedings, and 

• summarily dismiss a proceeding. 
 
Senior judicial registrars generally determine substantive interim matters if there is no 
agreement between the parties. Common examples include the parenting arrangements for 
children pending final hearing, whether spousal maintenance is payable between the parties, 
and matters such as whether a property is to be sold prior to the final hearing. In addition to the 
powers outlined above, senior judicial registrars hold all of the powers held by judicial registrars, 
which are outlined below. Senior judicial registrars also conduct internal dispute resolution 
events, helping parties in property or parenting matters to resolve their disputes by agreement, 
without the need for further litigation. 
 
Judicial registrars - Previously known as registrars, the powers held by judicial registrars are 
often focused on the procedural aspects of a proceeding and case management. Judicial 
registrars generally preside over Duty Lists and Directions Hearings and perform a triage, 
assessment and case management role of the proceedings that come before them. Orders 
commonly made by judicial registrars include orders for the preparation of expert reports (such 
as reports relating to children’s best interests, or property valuation reports), orders for the 
exchange of relevant documents, and orders relating to the future listings of a proceeding. 
Judicial registrars will also regularly determine disputes relating to the release of subpoenaed 
documents in a proceeding. 
 
The powers delegated to judicial registrars include the following (in summary): 
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• make parenting orders in undefended proceedings (in certain circumstances) 

• make property orders in undefended proceedings (in certain circumstances) 

• make, discharge, vary or suspend orders for spousal or de facto maintenance (in 
certain circumstances) 

• make location orders 

• make costs orders, including orders for security for costs 

• make a range of procedural and case management orders   

• dispense with the requirements of service 

• appoint an independent children’s lawyer 

• make orders in relation to subpoenas, and 

• direct parties to attend upon a court child expert. 
 
Judicial registrars are often experienced mediators who conduct the vast majority of the Court’s 
internal dispute resolution events, helping parties in property or parenting matters to resolve 
their disputes by agreement, without the need for further litigation. 
 
Deputy registrars – Previously known as assistant registrars, deputy registrars are a type of 
judicial registrar who are approved to exercise a more limited range of delegated powers: 
 

• make divorce orders in undefended proceedings 

• make parenting and/or financial orders by consent of the parties 

• make a range of procedural and case management orders, and 

• dispense with the requirements of service. 
 
In the Court, deputy registrars are primarily responsible for conducting divorce hearings, 
considering applications for consent orders, and undertaking various registrar duty work, such 
as reviewing applications for urgency. Certain deputy registrars, who are trained and approved 
to do so, may also conduct some of the Court’s internal dispute resolution events, for example a 
conciliation conference arising from a small property pool matter, helping such parties to resolve 
their disputes by agreement, without the need for further litigation. 
 

New Case Management Pathway 

There is a new nationally consistent case management pathway. As far as possible, duty lists 
will be conducted by Registrars and interim hearings will be conducted by Senior Registrars. In 
the general course, matters will follow a nationally consistent case pathway: 

 
1. First Court Event 

Type of event: Directions hearing before a Judicial Registrar. 
Timeframe: Expected to be within 8 weeks from the date of filing. 
Purpose: To assess and triage the matter and make appropriate court orders to 
facilitate the timely disposition of the matter. This will include assessing compliance with 
all pre-filing requirements, ensuring that all required documents have been filed, 
assessing the need for an interim hearing and any expert evidence, making directions 
for dispute resolution and identifying matters which are appropriate for transfer to 
Division 1. Risk issues will also be considered at this hearing, and cases may be 
allocated to specialist lists including the Magellan List. 
 

2. Interim Hearing (if required) 
Type of event: Hearing before a Senior Judicial Registrar, or if necessary, a Judge. 
Timeframe: At an appropriate time having regard to the urgency of the matter and the 
need to obtain appropriate evidence. 
Purpose: Determination of any interim applications brought by the parties. 
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3. Dispute Resolution 
Type of event: Dispute resolution event such as mediation, Conciliation Conference or 
Family Dispute Resolution, conducted either externally or within the Court. 
Timeframe: Expected to be within 5 months from date of filing. 
Purpose: The FCFCOA pathway places significant emphasis on dispute resolution. 
This is designed to assist parties to resolve their cases and enable them to cease their 
engagement with the court system whenever this can be done safely. 
 

4. Compliance and Readiness Hearing 
Type of event: Compliance hearing before a Judge or Senior Judicial Registrar. 
Timeframe: Following Dispute Resolution event and expected to be no later than 6 
months from the date of filing. 
Purpose: If matters remain unresolved after Dispute Resolution the judicial officer 
presiding over this event, will check to see if parties have complied with court orders 
and directions to ensure that parties have made a genuine attempt to resolve issues. 
This event will involve a robust exploration of the reasons for continuation of the matter 
and options for bringing it to a conclusion prior to trial. Further consideration as to the 
appropriate Division for each matter will be undertaken at this hearing. This hearing will 
be used to allocate a trial date. 
 

5. Trial Management Hearing (if required) 
Type of event: Directions hearing before the allocated trial Judge. 
Timeframe: Prior to commencement of trial, if considered appropriate by trial Judge. 
Purpose: The making of any further orders and directions as considered necessary or 
appropriate by the trial Judge. 
 

6. Trial 
Type of event: Final hearing. 
Timeframe: The aim is for matters that have not resolved, and require a trial, to be 
listed within 12 months from the date of filing. This may be subject to the parties 
complying with relevant orders and directions. 
Purpose: Determination of outstanding applications. 

 

Change to Child Dispute Services and Family Consultants 

The Child Dispute Services will now be known as the Court Children’s Service (CCS), and the 
Courts’ on-staff psychologists and social workers will be renamed Court Child Experts to reflect 
the broadening of their duties to those of both family consultant and family counsellor as 
defined in the Family Law Act. 
 
If input from a Court Child Expert is necessary at an early stage of proceedings, the report 
prepared will be a Child Impact Report (formerly section 11F assessment process). This new 
style of report will seek to: 
 

• Focus the parties on the impact the dispute is having on the child/ren 

• Give a voice to the child at the early stage of proceedings 

• Inform the dispute resolution event 

• Provide evidence for an interim hearing where necessary, and 

• Assist the Court in identifying what evidence is required for trial. 
 
At the later stage, and if dispute resolution was not appropriate or was unsuccessful, a further 
report may be ordered and prepared. The types of reports that will be completed at this stage of 
proceedings will be: 
  

• A Family Report as is currently prepared 

• A Specific Issues Report – if only circumscribed issues remain outstanding, and 

• A Child Impact Addendum Report – building on the Child Impact Report where 
necessary. 

 
These later stage reports will only be ordered and released in preparation for a trial, so that the 
Court’s resources are used as efficiently and effectively as possible.  
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The Court will continue to use the services of Regulation 7 Family Consultants to prepare 
Family Reports. 
 

Transitional Arrangements 

Generally speaking, the new rules apply to all new proceedings from 1 September 2021, and all 
existing proceedings not finally determined before 1 September. However, the Court retains the 
discretion to dispense with compliance with any provision of the new rules at all times, including 
where application of the new rules would operate unfairly or cause injustice. 
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Central Practice Direction 

The Central Practice Direction outlines the core principals and establishes a nationally 
consistent case management system. Parties are required to consider the principles set out in 
the Central Practice Direction before commencing or taking steps in proceedings. At all times, 
parties and their lawyers are required to consider the costs involved in each step of 
proceedings, and focus on: 
 

• Identifying issues in dispute 

• Working out the most efficient method of resolution or determination. 

Costs orders may be made against parties or their lawyers for failure to comply with the Central 
Practice Direction. The safety of parties and children remain a priority for the Court – parties are 
not expected to put themselves at risk in meeting the obligations/requirements of the Central 
Practice Direction. 

 

A copy of the Central Practice Direction must be given to clients prior to filing an Initiating 
Application or Response to Initiating Application. A copy should also be provided to any 
unrepresented parties to the proceedings at the earliest possible opportunity 

 

The Central Practice Direction applies to all family law applications files or transferred to the 
court, except for appeals, arbitration, applications for divorce, and applications for consent 
orders. 

 
The Central Practice Direction sets out 10 core principles which underpin the court’s family law 
jurisdiction: 
 

1. Risk – prioritisation of safety and ongoing identification of risk 

2. Parties’, lawyers’, and court’s obligations and overarching purpose – focus on efficiency 
proportionality 

3. Efficient and effective use of resources – i.e. judicial, registrar and child court experts 

4. Approach to case management – consistency, early triaging, priority for dispute 
resolution 

5. Importance of dispute resolution – unless unsafe to do so, parties expected to use 
dispute resolution procedures to make genuine attempt to resolve dispute 

6. Non-compliance – may lead to serious consequences for parties and their lawyers 

7. Lawyers’ obligations about costs – providing regular information to clients and the court 
about costs, that the costs are fair, reasonable and proportionate to the issues 

8. Identifying and narrowing issues in dispute – focus on disclosure, negotiation priority to 
court, and potential costs consequences 

9. Preparation for hearings – be familiar with issues in the case and be fully prepared for 
court events 

10. Efficient and timely disposition of cases – judgments delivered as soon as reasonably 
practicable, and short form reasons where permitted by legislation. 
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Prior to commencing proceedings, parties are required to: 
 

• Comply with pre-action procedures in Schedule 1 of the Family Law Rules and section 
60I of the Family Law Act 

• Unless it is unsafe to do so, take genuine steps to attempt to resolve issues 

• File a Genuine Steps Certificate with an Initiating Application or Response to Initiating 
Application. 

 

The National Assessment Team may review any case filed in the court to ascertain e.g. 
allocation to Division 1, inclusion in a specialist list, risk issues, compliance with pre-action 
procedures, compliance with section 60I. 

 
The court will consider the appropriate Division for the hearing of a matter at the First Court 
Event, at the Compliance and Readiness Hearing, and at other times considered appropriate by 
the court. Determination of the appropriate Division for the hearing of a matter will be made at 
the court’s discretion having regard to the Family Law Act, any assessment by the National 
Assessment Team, and the parties’ submissions. 
 
Other than for urgent applications, cases allocated to specialist lists, or as ordered/directed by 
the court, the case management pathway is: 
 

a. First Court Event 

- between 1 and 2 months from date of commencement of proceeding 
- before event: 

▪ file and serve all documents relied upon (in accordance with requirements of 
Family Law Rules) 
 

▪ lawyers must provide notice to the court and each other party re (a) genuine 
attempt to resolve issues in dispute (unless exception applies) and (b) costs 
(total costs and disbursements incurred to date, estimate of anticipated 
costs or each future stage, estimate of duration of final hearing and total 
anticipated costs and disbursements for remainder of proceeding) 

 
▪ If a party has not been required by the Rules to file a Financial Statement 

(e.g. parenting proceeding) they must provide a statement to the court and 
each other party advising if they are in receipt of legal aid, and if not, 
particulars of income, expenses and any other circumstances relevant to 
their ability to contribute to cost of expert reports/private dispute resolution. 
NB this doesn’t apply if parties have agreed to privately fund the expert 
report/dispute resolution. 
 

b. Interim Hearing (where required) 

- will be listed having regard to urgency and required evidence 

- if interim orders sought in Initiating Application or a Response to Initiating 
Application, will usually be listed before a Senior Judicial Registrar 

- usually listed prior to dispute resolution (but where appropriate, court may 
defer hearing) 

- where practicable, and avoiding undue delay, usually listed after receipt of 
expert reports, subpoenaed documents, and responses from child protection 
agencies 
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- must provide no less than 2 business days prior to hearing - a minute setting 
out precise orders sought, and a Case Outline Document 

- parties and lawyers must be ready to proceed on date of hearing – costs 
consequences my flow if not prepared/ready to proceed 

- parties requested to inform court where delivery of formal reasons is not 
required in relation to procedural and/or other interlocutory decisions. 

- Parties limited to filing 2 Applications in a Proceeding without leave (unless 
urgent relating to issues of high risk) 

- without leave, parties may not be able to rely on affidavits filed later than 
2 business days prior to hearing. 

c. Dispute Resolution (e.g. mediation, conciliation conference, family dispute resolution) 

- may be within the court (internal) or private (external), having regard to the 
means and resources of the parties 

- to be completed as early as possible but no later than 5 months after date of 
commencement of proceeding 

- all dispute resolution is confidential 

- a Certificate of Dispute Resolution will be provided (by judicial officer or FDRP) 
to parties who have participated in court-based dispute resolution. For external 
dispute resolution, the applicant is required to ask the person conducting 
dispute resolution to prepare a Certificate of Dispute Resolution, which the 
applicant is required to file and serve 

- cost consequences may follow if parties do not attend or comply with 
orders/directions/rules 

- A Confidential Case Outline is to be provided to the court or private mediator 
on a without prejudice basis prior to dispute resolution 

External (private) mediation/dispute resolution 
 
- Unless otherwise agreed/directed by court parties must: 

▪ provide no less than 7 days prior to mediation/dispute resolution: 

o all relevant filed applications, Responses, Affidavits, Financial 
Statements 

o any relevant expert reports 

o any documents exchanged between parties which are directly 
relevant to issue in dispute 

o Minute setting out precise terms of orders 

o Confidential Case Outline document 

o in a financial case - particulars of financial resources; 
valuation/market appraisal of real estate or asset in dispute; 
most recent statement/valuation for superannuation interests; 
and confirmation procedural fairness afforded to 
superannuation trustee 

o current/previous family violence orders between parties 
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o a Certificate of Dispute Resolution for completion by 
mediator/FDRP 

o any other documents reasonably requested by mediator/FDRP 

▪ ensure, no later than 14 days prior to the mediation/FDR, all 
documents required to be disclosed under Chapter 6 of the Family 
Law Rules have been exchanged 

▪ comply with mediator/FDR reasonable requests 

▪ personally attend (electronically, if applicable) and make genuine 
attempt to resolve issues in dispute. 

- In advance of external dispute resolution, lawyers must provide notice to their 
client and each other party, advising if client receives legal aid funding, and if 
not, providing particulars regarding costs (total costs and disbursements 
incurred to date, estimate of anticipated costs or each future stage, estimate of 
duration of final hearing and total anticipated costs and disbursements for 
remainder of proceeding) 

 
- if proceedings not resolved at mediation/FDR, within 7 days parties are to 

serve on one another a written notice identifying changes to issues that remain 
in dispute, expected duration of final hearing, and expected costs of and up to 
final hearing. 

Court-based (internal) dispute resolution 
 

- Unless otherwise directed by the court, no later than 14 days prior to the event, 
parties must: 

▪ ensure that all documents required to be exchanged under Chapter 6 
of the Family Law Rules have been exchanged 

▪ file any private expert report that is relevant to proceedings 

▪ provide to court and each other party, a single collated bundle of 
documents comprising: 

o a Confidential Case Outline 

o a Minute setting our precise terms of orders required 

o any document exchanged between parties which is directly 
relevant to remaining issues in dispute – with relevant 
passages highlighted 

o in a financial case - particulars of financial resources; 
valuation/market appraisal of real estate or asset in dispute; 
most recent statement/valuation for superannuation interests; 
and confirmation procedural fairness afforded to 
superannuation trustee 

- In advance of court-based dispute resolution, lawyers must provide notice to 
the court and to each other party, advising if client receives legal aid funding, 
and if not, providing particulars regarding costs (total costs and disbursements 
incurred to date, estimate of anticipated costs or each future stage, estimate 
of duration of final hearing and total anticipated costs and disbursements for 
remainder of proceeding). 
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- Court-based dispute resolution may take place by electronic means (where 
appropriate) 

- An order excusing a party from personal attendance at a court-based event 
should ordinarily be made at the First Court Event, but can also be done by a 
judicial registrar in chambers, by written request no later than 7 days prior to 
the event. 

Fast Track Hearing List 
 

- At any point prior to the allocation of a Final Hearing date, the court may in its 
discretion refer a matter – all or part of a proceeding or a discrete issue - to the 
Fast Track Hearing List. 

- If referred, parties need to be in a position to present their case within 28 days’ 
notice of the hearing date, and consent to the use of short form reasons for 
judgment. 

 
d. Compliance and Readiness Hearing – for matters unresolved after dispute resolution 

and not allocated to the Fast Track Hearing List, as close as possible to 6 months after 
commencement of proceeding 

- Expected that prior to Compliance and Readiness Hearing parties and lawyers 
will have tried to agree a trial plan, including timing and duration of evidence 

- Each party must file and service, no later than 7 days prior: 

▪ if most recent Application/Response is not current, amended version 
setting out precise orders sought 

▪ Rule 6.02 disclosure undertaking 

▪ Certificate of Readiness (which includes total costs and disbursements 
to date, an estimate of the likely duration of the final hearing, and an 
estimate of the anticipated costs and disbursements expected to be 
incurred for remainder of proceeding) 

e. Trial Management Hearing prior to the Final Hearing, if considered appropriate by trial 
judge 

- For a represented party, unless impracticable, it is expected that the 
representative attending the Trial Management Hearing will be the person 
attending the Final Hearing, or the solicitor with the conduct of the matter. 

f. Final Hearing – subject to compliance with relevant orders/directions, listed earlier than 
12 months from date of filing 

- If a party seeks to cross-examine a court child expert, must give 14 days’ 
notice to the Court Children’s Service. 

g. Judgment – court will endeavour to deliver within 3 months of trial completion. 

 

If a matter is ready to proceed, but not reached on the date listed for Final Hearing, parties may 
be directed to engage in dispute resolution (on that date), referred to be heard by another judge 
(including in another registry or Division). If the matter is not resolved/heard, the National 
Assessment Team will relist. 

 
The court may also make such other directions/orders or list or dispense/depart from pathway 
to facilitate resolution/determination of the proceeding. 
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New Family Law Rules – Summary 

Chapter 1 – Purpose and case management 

• Overarching purpose of the Rules is to facilitate the just resolution of disputes according to 
law and as quickly, inexpensively and efficiently as possible 

• Rule 1.04(3) imposes an express obligation on solicitors to ‘assist’ their clients to comply 
with their duty to conduct proceedings in a way consistent with the overarching purpose; 

• Outlines the Court’s general case management procedures; and 

• Outlines the Court’s specific case management procedures  

 

Division 1.2.1 - General Case Management Procedures 

Rule 1.06 contains a table summarising the Court’s general powers with respect to managing 
proceedings. Essentially, the Court has wide-ranging powers to: 

• Order parties’ attendance at hearings, conferences, counselling, FDR or any other 
permitted dispute resolution process; 

• Specify facts and issues in dispute; 

• Finalise balance sheets; 

• Make orders in the absence of any party; 

• Determine an application without notice 

 

Division 1.2.2 – Case management procedures in particular proceedings 

Rules 1.09 to 1.13 outline the case management procedures. All of these case management 
procedures were previously contained within the old Rules. This division provides: 

• Rule 1.09 – procedural requirements for making an application to rescind a divorce 
order, or where once party to a divorce application dies before the order is made; 

• Rule 1.10 – procedural requirements for applications for parenting orders in relation to a 
child born under a surrogacy arrangement; 

• Rule 1.11 – procedural requirements for applications seeking an order authorising a 
major medical procedure or where there is a dispute in relation to Gillick competency or 
gender dysphoria; 

• Rule 1.12 – procedural requirements for the giving of notice of applications for financial 
orders to interested parties pursuant to section 79(1) of the Family Law Act; 

• Rule 1.13- procedural requirements for the service to interested third parties of child 
support and child maintenance appeals and applications.   

 

Division 1.2.6 - Arbitration 

Part 5 of the Rules deals with arbitration. This division imposes particular procedural 
requirements with respect to the Court’s case management of arbitration proceedings. in 
particular: 

• Referral of matters and questions to the court by the arbitrator; 

• The requirement to inform the court within 7 days about awards made in arbitration and 
register the awards within 7 days of receipt: and 

• The requirement that a party responding to an application in relation to an arbitration 
must file a response and affidavit within 7 days of service of the application 
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Chapter 2 – Starting a proceeding 

Part 2.1 – Required documents: 

• Part specifies the documents to be filed when commencing a proceeding 

• An Application in a Proceeding must be used when applying for interlocutory orders 
after the commencement of a proceeding, but before final orders have been made in 
the proceeding [Rule 2.01(4)] 

• All relevant / approved forms are described in Table 2.1. 

 

Part 2.2 – Notification in certain proceedings: 

• Division 2.2.1 – Child abuse, family violence or other risks of harm to children: 

- Rule 2.02 – Definitions for the Division.  

- Rule 2.03 – Use of single Notice of Child Abuse, Family Violence or Risk 
document. 

- Rule 2.04 – When a Notice of Child Abuse, Family Violence or Risk must be filed 

- Rule 2.05 – When a Notice of Child Abuse, Family Violence or Risk may be filed by 
an interested person. 

- Rule 2.06 – A new Notice of Child Abuse, Family Violence or Risk document and 
associated affidavit must be filed if the initial ‘filer’ (i.e. party to a proceeding or an 
interested person in the proceeding) becomes aware of new facts or circumstances 
that would require the filing of such a notice in first instance.  

- Rule 2.07 – Proceedings transferred from another court. 

- Rule 2.08 – Content of Notice of Child Abuse, Family Violence or Risk. 

- Rule 2.09 – When the Notice of Child Abuse, Family Violence or Risk is taken to 
have been filed 

- Rule 2.10 – Copies of family violence orders must be filed in both parenting and 
financial proceedings either when the proceeding starts, or as soon as practicable 
after the family violence order is made. Variations must also be filed as soon as 
practicable after the order is varied. If an order isn’t available, then a written notice 
setting out the particulars of the order must be filed 

• Division 2.2.2 – Notification of other matters 

- Rule 2.11 – Notification of proceeds of crime order or forfeiture application. 

- Rule 2.12 – Proceeds of crime. 

- Rules 2.13 – Notice of constitutional matter.   

 

Part 2.3 – Form of documents  

• Rule 2.13 – Formal requirements: 

- Size 12 font. 

- 1.5 line spacing. 

- 2.5cm margins 

- Paginated. 

- Approved coversheet.  

- Paper documents 

▪ Printed 1 side only. 

▪ Securely bound or fastened.  
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- Electronic documents must be PDF. 

- If strict compliance impracticable, then same is not required.  

• Rule 2.15 – Corporation as a party. 

• Rule 2.16 – Change of name of party. 

• Rule 2.17 – Documents not in English. 

 

Part 2.4 – Responding to an application 

• Rule 2.18 – A response to an application must be filed and served within 28 days of 
service of the associated application 

 

• Rule 2.19 – Filing of a response will not acquiesce to jurisdiction and the jurisdictional 
issue must be determined before any other orders in the response. 

• Rule 2.20 – A respondent must not file an affidavit in support of a response unless 
same is responding to interlocutory orders sought by the applicant, seeking 
interlocutory orders in the response, or otherwise compelled to do so pursuant to the 
Rules. 

• Rule 2.21 – A reply must be filed and served in particular circumstances, including if the 
respondent seeks a new cause of action in the response and the applicant opposes 
same or an additional party seeks to respond to the response. Any reply must be filed 
and served within 14 days of service of the associated response. 

• Rule 2.22 – Where application or response is not contested.  

 

Part 2.5 – Filing documents 

• Rule 2.23 – Documents must be filed electronically, unless it is not reasonably 
practicable to do so. The document is deemed to be filed the next day if it is filed after 
4:30pm ACT time. Except as otherwise provided in the Rules, a document must be filed 
at least 1 day before the date fixed for the associated court event. 

 

• Rule 2.24 – The court may reject documents (e.g. if a document does not comply with 
the Rules) 

 

Part 2.6 – Serving documents in Australia 

• Division 2.6.1 – General: 

- Rule 2.25 – Address for service. Important to note that in a parenting proceeding, if 
the address where a party or child is living is not disclosed to another party or 
parties, the address must be provided to the court by email and the address must 
not be disclosed other than in accordance with an order of the court. 

 

- Rule 2.26 – Change of address for service. 

- Rules 2.27 & 2.28 – General requirements for service of documents and manner of 
service. Table 2.2 identifies the relevant documents and manner of service. 

- Rule 2.29 – General time limit for service. 

- Rule 2.30 – Time for service of subpoena. 
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- Rule 2.31 - Subject to court directions, any application and associated document 
must not be served less than 3 days before an interlocutory hearing and 7 days 
before the hearing of any other application. 

 

- Rule 2.32 – Proof of service. 

- Rules 2.33 – Court’s discretion in relation to service. A court may find that a 
document has been served despite the Rules.  

- Rule 2.34 – Service with conditions or dispending with service. 

• Division 2.6.2 – Personal Service. 

• Division 2.6.3 – Ordinary Service. 

• Division 2.6.4 – Service of Application for Divorce. 

 

Part 2.7 – Serving documents overseas 

• Rule 2.48 – Serving documents in New Zealand. 

• Rule 2.49 – Serving documents in all other countries.  

 

Part 2.8 – Amending documents 

• Rule 2.50 – General right to amend court applications. 

• Rule 2.52 – Particularises how a document is to be amended. The amended document 
must be endorsed with the date of the order and date of the amendment (if amended by 
way of order). Text must be struck out or underlined or inserted in a new font. 
Amending a financial statement must comply with rule 6.06. 

 

• Rule 2.53 – If an amended document affects a document filed, then that document may 
be amended in accordance with rule 2.52 and within 14 days of the amended document 
having been served on the party. 

• Rule 2.54 – the Court can disallow an amendment.  

 

Chapter 3 – Parties and representation 

Adding a party and removing a party (Rules 3.03 to 3.07) 

• A party to a proceeding may include any person as a party by naming the person as a party 
in the application, response or reply; and serving on the person a copy of the application, 
response or reply and all other relevant documents filed in the proceeding. 

• A party may add another party after a proceeding has started by amending the application 
or response to add the name of the party and filing affidavit setting out the facts relied on to 
support the addition of the new party, including a statement of the new party’s relationship 
(if any) to the other parties. 

• A party may only add another party after the first court date with the leave of the court, by 
filing an Application in a Proceeding and Affidavit.  

• A person may apply to the court to be included as a party to a proceeding by filing an 
Application in a Proceeding and Affidavit. 

• A party to a proceeding may apply to the court to be removed as a party by filing an 
Application in a Proceeding and Affidavit. 

• The court may at any time order a party, or a person applying to be included as a party, to 
notify any other person of the proceeding. 
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Chapter 4 – Dispute resolution 

Part 4.1 – Requirements before applying for orders 

• Before initiating proceedings, parties must ensure compliance with the pre-action 
procedures 

unless: 

- The application is an application related to child support, divorce, nullity, or 
validity of marriage; 

- The application invokes the court’s jurisdiction in relation to bankruptcy; or 

- The court is satisfied that, in the circumstances, it was not appropriate for a 
party to comply, including: 

▪ Allegations of child abuse or family violence, or of a risk of same 

▪ An urgent application; 

▪ The applicant would be unduly prejudiced; or 

▪ There has been a previous application in the same cause of action in 
the preceding 12 months. 

• To evidence compliance or to evidence the exception relied upon, parties must file a 
“Genuine Steps” certificate. 

 

• Parties must still file section 60I certificates 

• When seeking interlocutory orders, parties must include evidence, in the supporting 
affidavit of the genuine steps taken to resolve the interlocutory issue or the exception 
relied on. 

Failure to comply 

• If there is non-compliance with the pre-action procedures and no suitable exception, the 
court may: 

- Stay the application on its own initiative or on the application of another party 
until compliance with the pre-action procedures is evidenced; 

- Take into account that conduct when determining the issue of cost; and 

- Take into account the involvement of a legal practitioner in a party’s failure to 
comply when considering the issue of costs. 

Power to compel dispute resolution 

• The Court may, under rule 4.05, compel parties to attend dispute resolution. 

 

Part 4.2 – Offers to Settle 

• Rules 4.06, 4.07, 4.09 and 4.10 relate to making an offer, open and without prejudice 
offers, accepting an offer and counter offers, respectively. 

• Rule 4.08 provides that an offer can only be withdrawn by serving a written notice on 
the other party that the offer is withdrawn or by making a second offer. 

Offers in property settlement proceedings 

• Rule 4.11 requires parties to make a genuine offer to settle proceedings at the following 
times: 

- Within 28 days after a conciliation conference or mediation; or 
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- If no conciliation conference or mediation is to be held, within 28 days of the 
first court date; or 

- Such further time as ordered by the Court 

• That offer must be stated as being made under Division 4.2.2 and must include a 
statement along these lines: 

- This offer to settle is made under Division 4.2.2 of the Federal Circuit and 
Family Court (Family Law) Rules 2021 

• A party who withdraws an offer made under Division 4.2.2 must, at the same time, 
make another genuine offer to settle. 

• The effect of Rules 4.08, 4.11 and 4.12 appears to be that, in property settlement 
proceedings, after the first offer made in accordance with Division 4.2.2, there must 
always be an offer to settle on the table by each party. 

 
Chapter 5 – Interlocutory orders 

• An Application in a Proceeding and a Response to an Application in a Proceeding must 
be filed with a supporting Affidavit.  

• Any applications for interim parenting orders relating in whole or to part of the school 
holiday period beginning in December each year must be filed before 4pm on the 
second Friday in November of the application year (unless in cases of urgency) 
Rule 5.03 

 

• A Response to an Application in a Proceeding and supporting Affidavit must be filed 
and served within 28 days of service of the Application in a Proceeding. Rule 5.05 

 

• Any Affidavits in support of interlocutory applications must be filed at least 2 days prior 
to the hearing date. Rule 5.07 

 

• At the hearing, you can rely on 1 Affidavit by each party and 1 affidavit by each witness.  
Affidavits must not exceed: 

- In Division 1 – 25 pages and must not contain more than 10 annexures 

- In Division 2 – 10 pages and must not contain more than 5 annexures 

(unless with express leave of the court). Rule 5.08 

 

• If parties seek to have an interim hearing adjourned, this request is made to the 
Registry Manager.  The request must be in writing, give reasons for the adjournment, 
specify the future date sought, signed by both parties/solicitors and provided to the 
Registry Manager by 12-noon the day before the hearing. Rule 5.10 

• The parties can seek that interlocutory applications be heard on the papers or the Court 
can determine this without the consent of the parties.  If a matter is to be heard on the 
papers, parties must file: 

- List of documents; 

- Supporting submission (including orders sought, reference to filed material with 
page numbers, be no more than 5 pages, be paginated, signed by the person who 
person who prepared the documents and contain the author’s contact details). 
Rules 5.13 – 5.15 
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Chapter 6 – Disclosure and subpoenas 

Chapter 6 outlines: 

• The specific duty of disclosure with respect to property and parenting matters; 

• The process for disclosure, production and inspection of documents; 

• New rules with respect to disclosure of employment information; and 

• Procedural requirements with respect to subpoenas and notices to produce.  

 

Division 6.1.1 Duty of Disclosure 

• Rules 6.01-6.03 reflect the general duty of disclosure and the requirement that parties 
must file a notice undertaking to the court that the duty has been complied with.  

• Rule 6.04 provides that: 

• As outlined in the old rules (at section 13.07A), that documents can only be 
used for the purposes of the proceeding and cannot otherwise be given to any 
other person without the Court’s permission.  

• However, 6.04 specifically provides that the documents can be provided to the 
party’s solicitor and counsel; and  

• At 6.04(2)(c) provides that, “this rule does not affect the right of a party to use a 
document or to disclose its contents if that party has a common interest in the 
document with the party who has possession or control of the document.” This 
is a new addition to these rules.  

 

Division 6.1.2 Duty of Disclosure in specific types of proceedings 

• Rule 6.05 outlines the specific classes of documents required to be disclosed in 
parenting proceedings.  

• Rule 6.06 outlines: 

• the specific classes of documents required to be disclosed in financial 
proceedings. 

• That parties filing an initiating application or response must file both a financial 
statement and a financial questionnaire 

 

• That, in addition to the filing of a financial statement, parties must, before the 
first court date, serve on the other party their: 

- 3 most recent tax returns and assessments; 

- A completed super information form or financial documents with respect to 
a SMSF; 

- The last 4 BAS statements if they have an ABN; 

- The last 4 BAS statements and last 3 financial statements of any trust, 
partnership or company in which they have an interest.  
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Part 6.2 – Disclosure procedures 

This division outlines the disclosure procedures, which largely mirror the old rules, save for: 

• Rule 6.09 – the Rules provide for disclosure to be by way of list of documents. In 
particular, after the proceeding is allocated to a first return date, one party can issue a 
written notice to the other party requesting a list of all disclosable documents in their 
possession or control. Within 21 days, the disclosing party must respond with a list of all 
documents to be disclosed, and a list of documents over which privilege is claimed. The 
requesting party can then request copies of those documents contained within the list.  

 

Part 6.3 Specific questions 

This division deals with service of a request to answer specific questions.  

• The rules provide that: 

- A party can issue only 1 set of specific questions; 

- The request is limited to 20 questions and cannot be vexatious or oppressive.  

- The questions must be answered or objected to by way of affidavit filed with the 
Court within 21 days.  

 

Part 6.4 Disclosure from employer 

This part includes new rules with respect to disclosure of employment information in 
proceedings for financial orders.  

 

In particular: 

• Rule 6.25(2) - the Court can order a party to inform the court in writing of details of their 
employer; 

• Rule 6.25(4) – if the employer of a party refuses to provide particular information to the 
other party to financial proceedings, the party can apply to the Court for an order that 
the employer inform the court in writing of particular information including: 

- The employer’s indebtedness to the employee; 

- The employee’s earnings; 

- The employee’s conditions of employment; 

- The employee’s leave entitlements; and 

- Entitlement to bonuses.  

 

Part 6.5- Subpoenas and Notices to Produce 

This part deals with the procedural requirements for the issuing of subpoenas and rules with 
respect to compliance with subpoenas, including: 

• A self-represented party requires permission of the court to issue any subpoenas; 

• Parties (including ICL’s) require permission of the court to issue: 

- Subpoenas to give evidence; 

- Subpoenas for production for final hearing; 

- Subpoenas for production directed to another party.  

• Parties issuing subpoenas with respect to applications for interlocutory orders may 
request the issue of up to 5 subpoenas without permission of the court. The ICL is not 
bound by this limitation 



FCFCOA – Overview of new arrangements  23 

• Subpoenas for production must be made returnable no later than 3 days before the 
court event to which the subpoena relates.  

• Subpoena relating to production must be served at least 10 days before the date of 
production; 

• Subpoena relating to attendance must be served at least 7 days before the date of 
attendance.  

The rules otherwise with respect to objection and production have not changed.  

 

Chapter 7 – Experts and assessors 

Part 7.1 – Experts 

• Parties can agree to appoint a single expert under rule 7.03 without the need for the 
Court’s permission 

• The court may order the appointment of a single expert under rule 7.04 

• In the appointment of a single expert, the parties are to share the costs, unless agreed 
or ordered otherwise 

• Rule 7.08 permits parties to seek to tender an adversarial expert report with the usual 
rules about a substantial body of opinion contrary to the opinion of the single expert 

Division 7.1.3 – Permission for expert’s evidence 

• A party may apply, by way of an Application in a Proceeding, to tender an expert’s 
report if the report is prepared by an expert other than a single expert 

• In deciding such an application, the Court must consider, inter alia: 

- The impact of the report on the costs of the proceeding; 

- Whether the evidence ought be given by a single expert; 

- The complexity of the issues in the proceeding. 

Division 7.1.4 – instruction and disclosure of expert’s report 

• This Division does not apply to market appraisal or valuation of property obtained for 
the purpose of a procedural hearing or conference 

• Parties must, whether the expert is a single expert or otherwise, provide the expert with: 

- Letter of engagement including divisions 7.1.4 to 7.1.6 of the Rules; 

- If it is a joint single expert, an agreed statement of facts or, if the parties are 
unable to so agree, each must provide their own statement of facts. 

• Rule 7.18 sets out the expert’s duties to the Court 

• Rule 7.21(2) sets out the wording of the affidavit which the expert must swear to ensure 
their report is before the Court 

Division 7.1.6 – clarification of single expert witness reports 

• The Rules provide for clarification of the single expert’s report in the following ways: 

- Conference – rule 7.25 

▪ Agreement must be reached between the parties for a conference 
within 21 days of receiving the report with either or both parties in 
attendance 

▪ The parties can agree on arrangements for the conference such as the 
attendance of another expert 

- Questions – rule 7.26 

▪ Questions may be asked: 
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• Within 7 days of any conference under rule 7.25; or 

• Within 21 days of receiving the report. 

▪ Any questions must be put once only, can only be for the purpose of 
clarifying the report, cannot be vexatious and cannot require “an 
unreasonable amount of work to answer” 

▪ Answers to the questions must be given with 21 days 

▪ The party asking the questions is responsible for any costs associated 
with answering same 

- Application for directions 

Division 7.1.7 – evidence from 2 or more expert witnesses 

• This division sets out the rules relevant to conferences between expert witnesses and 
the conduct of trials with expert witnesses 

 

Chapter 8 – Admissions and evidence 

Part 8.1 – Admissions 

• Rule 8.01 – Notice to Admit Fact or Document.  

• Rule 8.02 – Notice Disputing Fact or Document. 

• Rule 8.03 – Withdrawing an admission. This applies to both admissions made pursuant 
to a Notice to Admit Fact or Document or otherwise in another document in the 
proceeding. Consent or the Court’s permission is required to withdraw the admission. 

 

Part 8.2 – Evidence 

• Division 8.2.1 – General rules about evidence: 

- Rule 8.04 – How evidence can be given.  

- Rule 8.05 – Court may call evidence. Use this rule to compel the Court to make an 
order regarding the cost of attendance by a witness. 

- Rule 8.06 – Order for examination of witness. 

- Rule 8.07 – Letters of request. This relates to the taking of evidence in an 
international jurisdiction. 

- Rule 8.08 – A transcript can be received into evidence as a true record of the 
proceedings (unless it can be demonstrated otherwise). 

• Division 8.2.2 – Evidence in proceedings involving children: 

- Rule 8.09 – Each party must complete a Parenting Questionnaire with the 
associated application or response. 

- Rule 8.10 – Restriction on a child’s evidence. This relates to when a child may give 
evidence.  

- Rule 8.11 – The rule pertaining to family reports and, for example, whom a family 
report may be given to.  

- Rule 8.12 – Compels the provision of a report to the Court by a court ordered family 
counsellor or family dispute resolution practitioner.  

 

Part 8.3 – Affidavits 

• Rule 8.13 – A party can only file an affidavit without leave of the Court as permitted by 
the Rules. 
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• Rule 8.14 – An affidavit can only be relied upon for the purpose of the application for 
which it was filed.  

• Rule 8.15 – The requirements for affidavits. A document annexed or exhibited must not 
be accepted as evidence until it is tendered in evidence at the hearing of the application 
and accepted into evidence by the Court.  

• Rule 8.16 – The content of affidavits. All numbers must be written in figures.  

• Rule 8.17 – Affidavit of illiterate or vision impaired person etc 

• Rule 8.18 – Objectionable material may be struck out. The Court may strike out aspects 
of an affidavit if they are, among other things, argumentative. Unless the Court 
otherwise directs, any costs caused by the material struck out must be paid by the party 
who filed the affidavit. 

• Rule 8.19 – Use of affidavit without cross-examination of maker. 

• Rule 8.20 – Notice of cross-examination must be given 14 days before the earlier of first 
day of trial or the first day the affidavit is otherwise to be relied upon in evidence. If the 
person is called but is not cross-examined or is of little probative value, then costs may 
be ordered against the person calling for cross-examination. 

. 

• Rule 8.21 – Deponent’s attendance and expenses.  

 

Chapter 9 – Transferring proceedings 

Chapter 9 outlines: 

• The procedures for applying for a change of venue; 

• The factors the Chief Justice must consider when deciding whether (either on the 
application of a party or on the CJ’s own initiative) to transfer a proceeding from 
Division 1 to Division 2); 

• Procedures for the transfer of proceedings to another court exercising family law 
jurisdiction; 

• Procedures for the removal of proceedings from a court of summary jurisdiction; 

• Procedures with respect to applications relying on a cross-vesting law.  

 

Part 9.1 – Change of Venue 

• As with the old rules, parties can apply, by filing in the registry in which the application 
was filed, an application to have the proceeding heard in another registry.  

 

Part 9.2 – Transfers from Division 1 to Division 2 

• The parties can apply to transfer a proceeding from Division 1 to Division 2 of the 
Court 

 

• Such an application must be supported by an affidavit or included in a response 
supported by an affidavit; 

• In deciding the application, the Chief Justice must consider: 

- whether the proceeding is likely to involve questions of general importance, 
such that it is desirable for there be a decision of Division 1 on one or more of 
the points in issue 

- issues in dispute 
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- The financial value of the claim 

- Complexity 

- Where the proceedings will be dealt with the quickest and at the least cost 

- The availability of an appropriate judicial officer 

- Adequacy of available facilities 

- The wishes of the party. 

Part 9.3 – Other transfers between courts exercising family law jurisdiction 

• The procedures and considerations with respect to these transfers are the same as 
those with respect to 9.2. 

Part 9.4 – Removal of proceedings from court of summary jurisdiction 

• The procedures and considerations with respect to these transfers are the same as 
those with respect to 9.2. 

Part 9.5 – Transfers to or from a state court- cross vesting 

• The Rules have not changed in relation to the above.  

 

Chapter 10 – Finishing a proceeding 

• A proceeding may be finalised by: 

- Discontinuance 

▪ Any costs order is to be made within 28 days of service of a notice of 
discontinuance 

- Consent orders 

- Summary disposal 

▪ If a party has not taken a step in a proceeding for 6 months, the court 
may dismiss that proceeding – rule 10.22 

- Default by a party 

▪ If an applicant is in default, the court may stay or dismiss the 
proceeding or require a certain step to be taken in the proceeding 

▪ Rules 10.26(1) and 10.26(2) set out what constitutes an applicant or 
respondent being in default including failing to: 

• comply with an order of a court 

• file and serve a document required under the Rules 

• do any act required by the Rules; or 

• prosecute the proceeding with due diligence. 

- Final judgment 

▪ Rule 10.13 is the new slip rule, it mirrors the old slip rule 
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Chapter 11 – Enforcement of court orders and judgments 

This chapter deals with: 

• Part 11.1 – enforcement of financial orders and obligations 

- Division 11.1.1 – general 

- Division 11.1.2 – Information for aiding enforcement 

- Division 11.1.3 – Enforcement warrants 

- Division 11.1.4 – Third Party Debt notice 

- Division 11.1.5 – Sequestration of property 

- Division 11.1.6 – Receivership 

- Division 11.1.7 – Enforcement of obligations other than obligation to pay money 

- Division 11.1.8 – Other provisions about enforcement 

• Part 11,2 – enforcement of parenting orders, contravention of orders and contempt 

- Division 11.2.1 – Applications for enforcement of orders and on contravention 
of orders 

- Division 11.2.2 – Contempt 

- Division 11.2.3 – Parenting orders: compliance 

- Division 11.2.4 – Location and recovery orders 

- Division 11.2.5 – Warrants for arrest 

 

The rules are similar to those previously contained in Chapters 20 and 21 of the old rules. 

Important things to remember include: 

• If a party is seeking an enforcement hearing, for existing court orders, an Application – 
Enforcement must be personally served on the respondent together with the affidavit 
(complying with rules 11.06 and 2.13) in support and any list of documents required to 
be produced at least 14 days before the enforcement hearing. Also need to serve the 
Enforcement Hearings brochure. 

• The court can make an enforcement order in chambers  

• If a party is seeking to enforce a parenting order, they must file an affidavit stating the 
facts necessary to enable the court to make the orders sought in the enforcement 
application. 

• If a party is seeking to enforce a child support liability that is not an order and is not 
taken to be an order, they must file an Application – Enforcement together with an 
affidavit setting out the facts relied upon in support of the application – refer rule 11.03 

• If a party is seeking to, without notice to the payer, enforce a respondent’s obligation to 
pay money by the sale or seizure of property they must use an Enforcement Warrant – 
Seizure & Sale of Property form – refer rule 11.15. 

• The court has established a National Contravention List which applies to any 
Application – Contravention filed either pursuant to Part VII or Division 13A or Part XIIIA 
of the Family Law Act. Lawyers appearing in the National Contravention List may be 
subject to person costs orders. See Practice Direction – National Contravention List 
(there’s a link provided under “Useful Links” at the end of this handbook). 
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Chapter 12 – Costs 

Part 12.1 – Introduction  

• Rule 12.01 – Application of the Chapter.  

 

Part 12.2 – Security for costs  

• Rule 12.02 – Application for security for costs. 

• Rule 12.03 – Order for security for costs. 

• Rule 12.04 – Finalising security. 

 

Part 12.3 – Costs disclosure obligations 

• Rule 12.05 – When an offer made, the lawyer for each party must tell the client the 
actual costs paid / owing to the date of the offer and the estimated future costs. 

• Rule 12.06 - Cost notices must be given not less than 1 day before each court event 
(except in a Chapter 13 appeal, or the court otherwise orders). The Rule specifies what 
must be in the cost notices. They must be sent to the client, then filed with the Court and 
served on the other party. 

 

• Rule 12.07 – Costs notices and case management. Relates to what the Court may have 
regard to when making any case management decision in relation to a claim relating to 
the property of the parties.  

 

Part 12.4 – Management of legal costs 

• Division 12.4.1 – Costs principles: 

- Rule 12.08 - Legal costs must be fair, reasonable and proportionate in the 
circumstances of the proceeding. Regard will be had to each of the parties and 
their lawyers, and all relevant matters. Barrister’s cancellation fees are not 
reasonable. 

 

•  Division 12.4.2 – Maximum costs orders: 

- Rule 12.09 – Application of the division. 

- Rule 12.10 – Maximum costs orders – general. How and when maximum costs 
orders can be made. 

- Rule 12.11 – Application for a maximum costs order. Must be an Application in 
a Proceeding supported by affidavit. The rule sets out what must be included.  

- Rule 12.12 – Application to vary a maximum costs order. 

 

Part 12.5 – Order for costs 

• Rule 12.13 – Order for costs. 

• Rule 12.14 – Costs order for proceeding in other courts (e.g. when transferred to the 
Court). 

• Rule 12.15 - Costs order against lawyer. It is important to note that a costs order can 
be made against a lawyer for failing to comply with the Rules. 
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• Rule 12.6 – Notice of costs order. Relates to costs orders against lawyers and a person 
not a party to the proceeding. 

 

Part 12.6 – Calculation of costs  

• Rule 12.17 – Method of calculation of costs.  

• Rule 12.18 – Maximum amount of party and party costs recoverable.  

• Rule 12.19 – Interest on outstanding costs.  

 

Part 12.7 – Specific costs matters 

• Rule 12.20 – Costs in court of summary jurisdiction. The Rules place a cap on such 
costs.   

• Rule 12.21 – Charge for each page. The document must comply with rule 2.14. 

• Rule 12.22 – Proportion of costs. Relates to Schedule 3. 

• Rule 12.23 – Costs for reading. This applies where it is reasonable for a lawyer to read 
more than 50 pages for a proceeding. 

• Rule 12.24 – Postage within Australia.  

• Rule 12.25 – Waiting and travelling time. Relates to where a lawyer is required to travel. 

• Rule 12.26 – Agent’s fees. 

• Rule 12.27 – Costs of proceedings not started together. Can’t claim costs if the two 
aspects of the proceeding should have been / could have been commenced at the one 
time.  

• Rule 12.28 – Certificate as to counsel.  

• Rule 12.29 – Lawyer as counsel – party and party costs.  

• Rule 12.30 – Lawyer as counsel – assessment of fees. 

• Rule 12.31 – Expenses for attendance by witness. Relates only to disbursement 
pertaining to a witnesses attendance at a hearing. 

• Rule 12.32 – Expenses for preparation of report by expert.  

 

Part 12.8 – Claiming and disputing costs 

• All relevant in very specific circumstances. This Part sets out process for serving costs 
account, disputing costs, and the assessment hearing. 

 

Part 12.9 – Review of assessment   

• All relevant in very specific circumstances. This Part sets out the process for a review of 
a decision made by a judicial registrar at an assessment hearing. 

 

Chapter 13 – Appeals 

• Rules apply to appeals heard in Division 1 of the Federal Circuit and Family Court 
(notwithstanding whether the appeal will be heard by the Full Court or a single Judge of 
Division 1). Rule 13.01 

• The Notice of Appeal (including leave to Appeal if necessary) must be filed within 28 days 
after the date the order appealed from was made. Rule 13.03 

• The filed Notice of Appeal must be served on all parties within 14 days of filing. Rule 13.05 
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• A cross-appeal must be filed at the latest, within 14 days of receiving the filed Notice of 
Appeal. Rule 13.07 

• A notice of contention must be filed within 28 days after service of the Notice of Appeal on 
the Respondent/ICL. Rule 13.08 

• With respect to applications for leave to appeal, the Court can now make the following 
procedural orders: 

- Order the applicant to pay any filing fee; 
- Order that the proposed appeal sought be argued at the same time as the 

application for leave to appeal; 
- Order the application be dealt with on the papers, including filing submissions.  

Rule 13.13 

 

• Draft indexes to appeals must be filed 28 days after filing the Notice of Appeal; or the date 
when the reasons for judgment that relate to the order the subject of the appeal are issued.  
If the Appellant does not comply, the appeal is taken to be abandoned. Rule 13.14 

• Appeals to the Full Court - Part 13.3 (Rules 13.15 – 13.23) 

- The parties will attend a first procedural hearing. Orders will be made regarding the 
appeal book, filing of lists of authorities and summaries of arguments and conduct 
of the appeal; 

- The Appellant is responsible for preparing and filing the Appeal Book and obtaining 
any relevant transcript. 

- The contents of the Appeal Book must not only include the relevant court material 
and transcripts but include any offer to settle that has been made or terms of the 
offer unless the of the offer are relevant to the appeal. 

- The parties must file a schedule identifying any material that was struck out or not 
relied on at trial and if there is disagreement between the parties, then you must 
identify the issues in dispute in the transcript for the Court. 

- Appeal Books must be filed electronically unless not reasonably practicable to do 
so. 

- If the Appellant fails to file the Appeal Book and/or the transcript on time, the appeal 
is taken to be abandoned. 

- The summary of arguments and list of authorities to be filed in an appeal (Appellant 
within 28 days before the first sittings and Respondent at least 7 days before the 
first sittings): 

▪ Cannot exceed 15 pages using 1.5 line spacing and size 12 font. 

▪ If there are challenges to findings of fact, the summary of argument must 
identify the alleged error, identify the finding that they contend should have 
been made and refer to relevant evidence.  

▪ Issues that are not identified in the summary of argument may not be 
advanced at the hearing except with the leave of the Court. 

▪ List of authorities need to be divided into two parts: 

• Part 1: authorities to be cited during appeal; 

• Part 2: authorities that might be called for during appeal but not 
intended to be cited. 

• If a party seeks to apply for an order that the Court receive further evidence on the hearing 
of an appeal, the application and supporting affidavit must be filed at least 14 days prior to 
the commencement of appeal sittings.  Any other party to the matter may file a response at 
least 7 days prior to the commencement of appeal sittings. Rule 13.39 
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• Any review of decision of the Judicial Registrar (i.e. orders relating to conduct of appeal or 
rejection of a document) must be made by filing Application in an Appeal in the National 
Appeal Registry within 21 days after the order is made or document is rejected. Rule 13.40 

• If an appeal (or application in an appeal) is abandoned or discontinued, then any costs 
application must be made within 28 days of discontinuous/abandonment. Rules 13.42 and 
13.43 

 

Chapter 14 – Registrars and delegated powers 

Chapter 14 outlines: 

• The delegation of powers to Senior Judicial Registrars and Judicial Registrars; and 

• The process for reviewing the exercise of a power by a Senior Judicial Registrar or 
Judicial Registrar.  

Pursuant to Rule 14.03, Senior Registrars and Judicial Registrars are delegated powers as 
summarised in the tables outlined in Schedule 4 of the Rules. In essence, Schedule 4 outlines 
that: 

• Senior Judicial Registrars have the power to make interim orders with respect to both 
property and parenting proceedings; 

• Both Senior Judicial Registrars and Judicial Registrars have the power to make 
property and parenting orders in undefended proceedings, however Judicial Registrars 
can only make such orders if the order is expressed to come into effect 21 days after 
the order is served on the other party;  

• Senior Judicial Registrars have the power to, with respect to parenting proceedings, 
make a finding of fact, determine a matter or make an order in relation to an issue 
before final orders are made; and 

• Both Senior Judicial Registrars and Judicial Registrars have the power to make Orders 
with respect to costs. 

 

Schedule 4 of the FCFCOA (Family Law) Rules 2021 contains a detailed list of delegated 
powers – you are encouraged to refer to that list if seeking orders from registrars. See list of 
“Useful Links” at the end of this handbook.  

 

Chapter 15 – General 

• This Chapter sets out the General provisions in relation to: 

- The Court’s seal 

- Time 

- Registration of documents 

- Custody of documents 

- Attendance; and 

- Additional matters 

• Some highlights: 

- Month means a calendar month – rule 15.04 

- Rule 15.05 sets out how to calculate time: 

▪ If the period of more than 1 day is calculated by reference to a 
particular day or event, that particular day or event must not be 
counted; 
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▪ If a period of 5 days or less would, but for this Rule, include a day when 
the registry is closed, that day must not be counted 

- Rule 15.06 gives the court power to extend or shorten time limits under the 
Rules 

 

- Rule 15.15 requires attendance by a party and their lawyer at every court event 
unless otherwise directed by a Court (except for consent orders, divorce 
hearing, hearing in chambers) 

 

- If a party seeks to appear electronically, that party must ask any other party for 
their agreement 

- The request for attendance by electronic means must be made to the Court in 
accordance with rule 15.16(3), including: 

▪ Being made at least 5 business days prior to the court event or 28 days 
before a trial; and 

▪ Set out the facts relied on for the request and details in relation to the 
other parties agreement or otherwise to the request. 

- Rule 15.19 sets out the court’s power in relation to dealing with cases where a 
party fails to attend including: 

▪ Dismissing the application or application in a proceeding; or 

▪ Adjourn the proceedings, requiring a certain step to be taken in the 
meantime. 

 

Schedule 1 – Pre action procedures 

Parties to proceedings (financial and parenting) must make a genuine effort to resolve their 
dispute before filing an application to start proceedings, by following the pre-action procedures, 
which include that: 

 

• A person considering filing an application must, and only if it is safe to do so, before 
filing the application: 

- give a copy of the pre-action procedures to the other prospective parties, 

- make enquiries about dispute resolution/family dispute resolution services 

- invite the other parties to participate in dispute resolution/family dispute 
resolution with an identified, or to be agreed, person/organisation 

 

• Before filing an application, the proposed applicant must give the proposed respondent 
a written notice of intention to start a proceeding (this is where there is no appropriate 
dispute resolution/family dispute resolution service available, or a party fails/refuses to 
participate, or parties unable to reach agreement by dispute resolution/family dispute 
resolution). The notice must set out the issues in dispute, the orders sought, a genuine 
offer to resolve issues, and a nominated time to respond (must be at least 14 days after 
date of notice). 

 

• In replying to a notice of intention to start a proceeding, the proposed respondent must 
state whether the offer is accepted and, if not, the issues in dispute, the orders sought, 
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and a genuine counter-offer (giving the proposed applicant a time to reply – must be at 
least 14 days after reply) 

 

Parties have a duty to make full and frank disclosure of all relevant information in a timely 
manner. 

 

Costs penalties or a stay of proceedings may be applied for non-compliance with the pre-action 
procedures. 

 

Obligations imposed on lawyers include: 

• Advising clients of ways to resolve their dispute without starting legal action 

• Advising clients about their duty to make full and frank disclosure (and potential 
consequences for breaches) 

• Notifying clients if it is in their best interest to accept a reasonable compromise or 
settlement  

• Explaining delays 

• Advising clients about estimated costs of legal action 

• Giving the court’s brochure “Marriage, families and separation“ to clients 

• Discouraging ambit claims 

 

Failure to comply with the pre-action procedures may result in a costs order against a lawyer. 

 

Both the Applicant and the Respondent to an application for final orders will be required to file a 
Genuine Steps Certificate, certifying compliance with the pre-action procedures and that a 
genuine attempt has been made to resolve the dispute. This is in addition to the requirement to 
comply with section 60I of the Family Law Act. 

 

Schedule 2 – Conduct money and witness fees 

• The minimum amount of conduct money remains at $25. Further costs may be required to 
be paid to witnesses for transportation, accommodation, and meals.  

 

Schedule 3 – Scale of costs in family law and child support matters 

 

• Part 1: Costs allowable for lawyer’s work done and services performed. This identifies 9 
types of costs (Items 101 to 109), including drafting documents, reading documents etc. 
 
(NB: Rule 12.23 – the amount charged under item 104 (reading a document) for a solicitor 
to read 50 pages or more is at the discretion of the Judicial Officer).  
 

• Part 2: Costs allowable for Counsel’s work done and services performed (Items 201 to 206) 
with different values for Junior and Senior Counsel. 
 

• Part 3: Costs - undefended divorce.  
 

• Part 4: Costs – enforcement warrants and third party debt notices. 
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Schedule 4 – Delegated powers 

Schedule 4 contains a detailed list of delegated powers – you are encouraged to refer to that 
list if seeking orders from registrars. 
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Useful Links 

• Federal Circuit and Family Court of Australia Act 2021 
 

• Federal Circuit and Family Court of Australia (Family Law) Rules 2021 
These rules are the harmonised family law rules. They are made under the Division 1 
power to make rules of court in section 76 of the FCFCOA Act, and in the first instance, 
only apply to the FCFCOA Division 1. They are adopted to apply in the FCFCOA 
Division 2 by the Federal Circuit and Family Court of Australia (Division 2) (Family Law) 
Rules 2021 and in other courts exercising jurisdiction under the Family Law Act, such 
as State and Territory courts, by the Family Law (State and Territory Courts) Rules 
2021. They are referred to and defined as the ‘Family Law Rules 2021’ in the practice 
directions, forms and on the website. 
 

• Federal Circuit and Family Court of Australia (Division 2) (Family Law) Rules 2021 
These rules adopt the harmonised family law rules for the FCFCOA Division 2. They 
are made under the Division 2 power to make rules of court in section 217 of the 
FCFCOA Act. Aside from adopting the Family Law Rules 2021, there are a small 
number of additional rules contained in these rules dealing with: 

- Transfers from Division 2 to Division 1; 
- The retention of the existing FCC scale of costs for family law or child support 

proceedings (with updated amounts), which may be applied instead of the 
scale of costs in Schedule 3 to the Family Law Rules 2021; 

- The delegation of Division 2 specific powers to registrars. 
 

• Cross-reference table between the Family Law Rules 2004 and Family Law Rules 2021 
 

• Cross-reference table between the Federal Circuit Court Rules 2001 and the Family 
Law Rules 2021 

 

• Central Practice Direction – Family Law Case Management 
Outlines the core principles applicable to family law proceedings and establishes a 
consistent national case management system in the FCFCOA. 
 

• Family Law Practice Direction – Appeals 
Sets out the procedure for all family law appeals and applications for leave to appeal 
from a judgment of a judge of the FCFCOA exercising the original jurisdiction of the 
Court; a single judge of a Supreme Court of a State or Territory exercising the original 
jurisdiction of the Court; or a family law Magistrate of Western Australia. 
 

• Family Law Practice Direction – Arbitration 
Applies to a court-ordered arbitration ordered pursuant to section 13E of the Family 
Law Act; and a relevant property or financial arbitration as defined in section 10L(2)(b) 
of the Family Law Act. 
 

• Family Law Practice Direction – Bankruptcy Act proceedings 
Sets out the procedure for family law proceedings to which sections 35 or 35A of the 
Bankruptcy Act 1966 apply. 
 

• Family Law Practice Direction – Child support and child maintenance proceedings 
Sets out the procedure for all family law proceedings with respect to child support 
and/or child maintenance (including overseas child maintenance). 
 

• Family Law Practice Direction – Corporations Act proceedings 
Applies to proceedings in the FCFCOA to which any of the following legislation applies: 
Corporations Act 2001; Australian Securities and Investments Commission Act 2001; or 
Corporations (Aboriginal and Torres Strait Islander) Act 2006. 

  

https://www.legislation.gov.au/Details/C2021A00012
https://www.legislation.gov.au/Details/F2021L01197
https://www.legislation.gov.au/Details/F2021L01205
https://www.fedcourt.gov.au/fcfcoa2/Cross-Reference-FLR-2004-2021.pdf
https://www.fedcourt.gov.au/fcfcoa2/Cross-Reference-FCCR-2004-2021.pdf
https://www.fedcourt.gov.au/fcfcoa2/Cross-Reference-FCCR-2004-2021.pdf
https://www.fcfcoa.gov.au/fl/pd/fam-cpd
https://www.fcfcoa.gov.au/fl/pd/fam-appeals
https://www.fcfcoa.gov.au/fl/pd/fam-arbitration
https://www.fcfcoa.gov.au/fl/pd/fam-bankruptcy
https://www.fcfcoa.gov.au/fl/pd/fam-childsupport
https://www.fcfcoa.gov.au/fl/pd/fam-corporations
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• Family Law Practice Direction – Divorce proceedings 
Applies to all family law proceedings seeking a divorce order; the extension or reduction 
of the period at the expiration of which the divorce order will take effect pursuant to 
section 55 of the Family Law Act 1975; and an application for rescission of a divorce 
order pursuant to sections 57 and 58 of the Family Law Act. 
 

• Family Law Practice Direction – Financial proceedings 
Sets out the procedure for all family law proceedings seeking orders with respect to 
property, maintenance, superannuation and financial agreements under Parts VIII, 
VIIIA, VIIIAB, and VIIIB and injunctions pursuant to section 114 of the Family Law Act 
1975. It does not apply to child support or child maintenance proceedings. 
 

• Family Law Practice Direction – Lighthouse Project and Evatt List 
Sets out the procedure for Lighthouse Project-related family law proceedings filed in the 
FCFCOA 
 

• Family Law Practice Direction – Medical procedure proceedings 
applies to all family law applications filed in the FCFCOA relating to a child undertaking 
a major medical procedure 
 

• Family Law Practice Direction – National Contravention List 
Establishes a National Contravention List which applies to any Application – 
Contravention filed either pursuant to Part VII Division 13A or Part XIIIA of the Family 
Law Act 1975 in the FCFCOA from 1 September 2021. 
 

• Family Law Practice Direction – National COVID-19 List 
Applies to urgent or priority family law applications filed in the FCFCOA which are filed 
as a direct result of, or in significant connection to, COVID-19. It expands the fast-
tracked list in the Court (the National COVID-19 List) which deals with urgent or priority 
applications related to COVID-19 on a national basis 
 

• Family Law Practice Direction – Nullity and validity of marriage proceedings 
Applies to all family law applications and proceedings filed in the FCFCOA for an order 
that a marriage is a nullity; and a declaration as to the validity of a marriage, divorce or 
annulment of a marriage 
 

• Family Law Practice Direction – Parenting proceedings 
Sets out the procedure for all family law proceedings seeking parenting orders or any 
other order under Part VII of the Family Law Act 1975, save and except for surrogacy 
proceedings, passport proceedings, medical procedure proceedings or child 
maintenance proceedings. 
 

• Family Law Practice Direction – Passport proceedings 
Applies to family law applications seeking orders relating solely to a passport filed in the 
FCFCOA, including applications for orders to obtain or renew a passport; applications 
for orders for the delivery of a passport under section 67ZD of the Family Law Act 1975; 
and applications for injunctions related to passports under sections 68B or 114 of the 
Family Law Act. 
 

• Family Law Practice Direction – Priority Property Pools under $500,000 
Applies to family law applications filed in the Brisbane, Parramatta, Adelaide and 
Melbourne registries of the FCFCOA. It applies to all proceedings that are defined as a 
Priority Property Pool under $500,000. 
 

• Family Law Practice Direction – Surrogacy proceedings 
Applies to applications for parenting orders filed in the FCFCOA in relation to a child 
born under a surrogacy arrangement, whether such arrangement is recognised under 
the laws of a State of Australia or otherwise. It does not apply to surrogacy proceedings 
where final parenting orders under Part VII of the Family Law Act 1975 have already 
been made in relation to the child 
 

https://www.fcfcoa.gov.au/fl/pd/fam-divorce
https://www.fcfcoa.gov.au/fl/pd/fam-financial
https://www.fcfcoa.gov.au/fl/pd/fam-lhp
https://www.fcfcoa.gov.au/fl/pd/fam-medical
https://www.fcfcoa.gov.au/fl/pd/fam-contravention
https://www.fcfcoa.gov.au/fl/pd/fam-covid
https://www.fcfcoa.gov.au/fl/pd/fam-nullity
https://www.fcfcoa.gov.au/fl/pd/fam-parenting
https://www.fcfcoa.gov.au/fl/pd/fam-passport
https://www.fcfcoa.gov.au/fl/pd/fam-ppp500
https://www.fcfcoa.gov.au/fl/pd/fam-surrogacy
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• Family Law Practice Direction – Trans-Tasman Proceedings Act proceedings 
Applies to family law proceedings under the Trans-Tasman Proceedings Act 2010 filed 
in the FCFCOA. The Trans-Tasman Proceedings Act 2010 does not apply to family law 
proceedings in respect of an application made under the Convention on the Civil 
Aspects of International Child Abduction signed at The Hague on 25 October 1980; and 
relating to the status or property of a person who is not fully able to manage his or her 
own affairs 
 

• FCFCOA Practice Direction – COVID-19 Special Measures 
Applies to all family law, migration and general federal law applications, including 
appeals, filed in FCFCOA. It applies to all proceedings commenced on or after 1 
September 2021. It will also apply to all proceedings commenced prior to 1 September 
2021, unless unfair or impractical to do so. 
 

• FCFCOA Practice Direction – Transitional Arrangements 
The new family law rules apply to all proceedings in the Court commenced before 1 
September 2021 but not finally determined before that date in accordance with the 
transitional arrangements described at Part 2 of this PD. The Court retains the 
discretion to dispense with compliance with any provision of the new rules at all times, 
including where application of the new rules would operate unfairly or cause injustice. 
 

• FCFCOA Practice Direction – Revocation of Practice Directions and Information 
Notices 
Formally revokes outdated or superseded Practice Directions and Information Notices 
issued by the Family Court of Australia or Federal Circuit Court of Australia prior to the 
commencement of the operation of FCFCOA on 1 September 2021 

 
  

https://www.fcfcoa.gov.au/fl/pd/fam-transtasman
https://www.fcfcoa.gov.au/pd/pd-covid
https://www.fcfcoa.gov.au/pd/pd-transitional
https://www.fcfcoa.gov.au/pd/pd-revoke
https://www.fcfcoa.gov.au/pd/pd-revoke


APPENDIX A 

BARRY.NILSSON. LAWYERS – Family Law: Initiating Applications & Responses | OCTOBER 2021  bnlaw.com.au 
 

Checklist - Initiating Applications & Responses 
 

 Financial Proceedings 
Initiating Application 

Financial Proceedings 
Responding to an Application 

Parenting Proceedings 
Initiating Application 

Parenting Proceedings 
Responding to Application 

Document File 
Serve on all other parties  

FLR Part 2.6 or Part 2.7 
(overseas) 

File 
Serve on all other parties 

FLR Part 2.6 or Part 2.7 
(overseas) 

File 
Serve on all other parties  

FLR Part 2.6 or Part 2.7 
(overseas) 

File 
Serve on all other parties 

FLR Part 2.6 or Part 2.7 
(overseas) 

Initiating Application   × ×   × × 
Section 60I(8) certificate × × × ×  × × × 

Notice of Child Abuse, 
Family Violence or Risk × × × ×    

Response to Initiating 
Application × × 


Where party consenting 

to/opposing orders sought, or 
seeking other orders

 
Must be filed and served 

within 28 days of service of 
application to which response 

relates (rule 2.18(2)) 

× × 

 
Must be filed and served 

within 28 days of service of 
application to which response 

relates (rule 2.18(2)) 

Submitting Notice 
Rule 2.22 × × 


Where respondent not 

contesting orders sought, or 
submits to any court order

 × × 


Where respondent not 
contesting orders sought, or 
submits to any court order



Genuine Steps Certificate        
Financial Statement     × × × 

Parenting Questionnaire × × × ×    

Financial Questionnaire     × × × × 

Any family violence order 
affecting party (rule 2.10)  × × ×  × × × 

Undertaking as to 
Disclosure 
(rule 6.02) 

 × × ×   × × 

Affidavit - Non-Filing of 
Family Dispute Resolution 

Certificate (Rule 4.02) 
× × × × 

Where exemption claimed 
under s60I(9)

 × × 

Affidavit - further 
particulars  
(rule 6.06) 


Only where Financial 

Statement will not fully 
discharge duty to make full and 

frank disclosure

 × × × × × × 

Affidavit - stating facts 
relied on in support of 

interlocutory orders 


Only where application seeks 

interlocutory orders



Where respondent opposes, or 

seeks, interlocutory orders
× 

Only where  application seeks 
interlocutory orders




Where respondent opposes, or 
seeks, interlocutory orders



Affidavit - setting out 
evidence required under 

rule 5.19(3) 


 Only where application seeks 

search order



Where respondent seeks a 

search order
× × × × × 
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Affidavit - setting out 
evidence required under 

rule 5.23(3) 


Only where application seeks 

freezing order



Where the respondent seeks a 

freezing order
× × × × × 

Affidavit - for urgent listing 


Only where application seeks 
urgent order

 × × 
Only where application seeks 

urgent order
 × × 

Letter - urgency 


Only where application seeks 
urgent order

× × × 
Only where application seeks 

urgent order
 × × 

Marriage, Families and 
Separation Brochure ×  × × ×  × × 

Documents listed in Rules 
6.06(8) & (9) 

 
e.g.  taxation returns and 

assessments, superannuation 
information form, BAS where 

applicable, financial statement 
and BAS for partnership, trust or 

company, where applicable  

× 
Applicant must serve prior to 

the first court event
× 

Each party must serve prior to 
the first court event

× × × × 

Written notice of an 
application 

 
Which includes a statement that a 

person whose interests may be 
affected by an order may be 

entitled to become a party,  a copy 
of the application, and the date for 

next relevant court event 
Rule 1.12(4) 

× 
Must be served on persons 

listed in s79(10) or s90SM(10)
× × × × × × 

 

Important Notes 
 Before filing an application (parenting or financial proceedings), the applicant must give the respondent a written notice of intention to start a proceeding 
 Before filing an application, remember to give client a copy of the Central Practice Direction (and to unrepresented parties at earliest opportunity) 
 If an application involves consent orders only, use an Application for Consent Orders (Rule 10.04(4)) (Rule 10.4(4)) 
 The length of an affidavit is limited to: Division 1 - 25 pages & 10 annexures and Division 2 - 10 pages & 5 annexures 
 A Notice to Superannuation Trustee must be issued 28 days before lodging/filing an application for consent orders (Rule 10.06) 
 The obligation to serve a copy of the application or response on the trustee of the eligible superannuation fund under rule 1.12(5), and under rule 1.12(6) to notify the trustee in writing not less than 28 days before the 

first day of trial, the terms of the order and the date of trial  
 For an urgent application, where an application for final orders has already been filed, use an Application in a Proceeding. 
 An Application in a Proceeding and a Response must be filed with a supporting affidavit. The Response must be filed and served within 28 days of service of the application (rule 5.05). 
 For an urgent application, if no final orders application has been made, an urgent application should be included in the interlocutory orders sought in the Initiating Application. 
 Any affidavits in support of interlocutory applications must be filed at least 2 days prior to the hearing date (rule 5.07) 
 If filing an application for interlocutory orders without notice, the requirements set out in rule 5.11 must be satisfied  
 If an applicant opposes orders that are raised for the first time in a Response to an Initiating Application, they must file a Reply (rule 2.21) 
 If both financial and parenting orders are sought, the Financial Proceedings (Fam-Financial) and Parenting Proceedings (Fam-Parenting) both apply to the proceeding 
 Before First Court Event, or dispute resolution, lawyer must provide costs notice to client and other parties  
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This handbook was prepared by Barry.Nilsson. Lawyers for training purposes by adapting 
information available on the Federal Circuit and Family Court of Australia website 
www.fcfcoa.gov.au  

We gratefully acknowledge access to the extensive range of material published by the Federal 
Circuit and Family Court of Australia. 
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