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Develop a 
case plan:  
Have a 
strategy of 
the case

“Most lawyers do not spend enough time just 
staring out the window and thinking about the 
case.” 

- David Jackson AM QC 
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Develop a 
Case Plan 
(cont’d) 

Nature of discretion 

“Discretion” is a notion that “signifies a number of different 
legal concepts”.  In general terms, it refers to a decision-
making process in which “no one [consideration] and no 
combination of [considerations] is necessarily 
determinative of the result”.  Rather, the decision-maker is 
allowed some latitude as to the choice of the decision to be 
made.  The latitude may be considerable as, for example, 
where the relevant considerations are confined only by the 
subject-matter and object of the legislation which confers 
the discretion.  On the other hand, it may be quite narrow 
where, for example, the decision-maker is required to make 
a particular decision if he or she forms a particular opinion 
or value judgment. 

Coal and Allied v AIRC (2000) 203 CLR 194 at 204-5 

(footnotes omitted) 
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Develop a 
Case Plan 
(cont’d) 

Managing client expectations: 

• Do not construct a case driven by entirely 
unrealistic client expectations

• Explain the range of potential outcomes in a 
discretionary jurisdiction 

• Orders the Court has the power to make

• The potential gap between your client’s 
version and the findings ultimately made by a 
Court – two sides to the story 

• Cost/benefit assessments on disputed “pool” 
issues or contribution issues 

• Your role – first duty is to the administration 
of justice (coaching/disclosure)

• The Court and its processes – getting to 
trial/limitations upon interim hearings
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Develop a 
Case Plan 
(cont’d) 

• Focus preparation upon the central issue or 
issues in the case – most cases ultimately 
involve only one or two central issues 

• Use of pre-action procedures to crystalise 
issues (and resolve non-issues) 

• Good case preparation is issue-driven NOT
process-driven 
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Develop a 
Case Plan 
(cont’d) 

• Having identified the central issue or issues 
identify the law/caselaw to be applied to the 
determination of the issue or issues

• What evidence and sources of evidence 
(including expert evidence) are available relevant 
to the determination of the issue or issues? 

• What available findings of fact need to be made 
for an optimal outcome and what evidence 
needs to be advanced to support such findings? 

• What available findings of fact will be agitated for 
by the opposing party/parties and what evidence 
might be gathered to meet that? 

• Consider the early involvement and assistance of 
Counsel 
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Examples of some 
common/recurring 
issues

1. Identification and valuation of property interests

• Partnerships/Corporate/Trust structures 
(sometimes involving third party interests) 

• Access to accounting/taxation expertise 
other than the single expert 

• Use of such expertise to maximise outcome 
of single expert evidence/procedures 
(Chapter 7) 

• Engagement with expert evidence process 

• One “pool” or multiple “pools” – global c.f. 
asset by asset 

• Valuation issues 

• Confidentiality issues

• Third party issues – equitable claims 
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Examples of some 
common/recurring 
issues
(cont’d)

2. Notional property – add backs 

• Money spent on costs 

• Premature disposal/distribution of 
property existing at separation 

• Waste

• Non-disclosed assets 

Proof of facts – not the making of assertions 

• Use of disclosure processes – Chapter 6 
of the Rules 

• Application for order for 
disclosure/production/inspection of 
documents

• Specific questions

• Subpoenas and notices to produce 
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Examples of some 
common/recurring 
issues
(cont’d)

3. Assessment of contributions

• Initial contributions of capital –
disparity of capital introduced 

• Jabour and Jabour (2019) FLC 93-
898

• Length of relationship 

• Children 

• Relativity of capital amount to 
total pool 

• Kennon claims 

• Gifts and inheritances 
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Develop a 
Case Plan 
(cont’d) 
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Orders and necessary parties 

References are to the Family Law Act 1975 (Cth)

• s80 orders court can make under Part VIII (s90SS Part VIII AB 
de facto) 

• s74 spousal maintenance (s90SE) 

• s78 declarations of existing rights (s90SL)

• s79 property adjustment (s90SM) 

• Sections 80 and 90 SS are not in themselves independent 
juridical sources of power

• Part VIII AA – power to make orders affecting third parties 



Develop a 
Case Plan 
(cont’d) 

Orders and necessary parties (cont’d) 

Rule 3.01 Necessary Parties 

3.01 A person whose rights may be directly 
affected by an issue in a proceeding, 
and whose participation as a party is 
necessary for the court to determine 
all issues in dispute in the proceeding, 
must be included as a party to the 
proceeding. 

Example: If a party seeks an order of a 
kind referred to in section 90AE or 
90AF of the Family Law Act, a third 
party who will be bound by the order 
must be joined as a respondent to the 
proceeding. 
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Develop a 
Case Plan 
(cont’d) 

Orders and necessary parties (cont’d) 

• Orders must be precise and expressed in enforceable 
terms 

• Are there any relevant taxation consequences to be 
considered in framing orders?  CGT?  Division 7A 
loans/deemed dividends? 

• Property held within partnerships/trust and corporate 
entities 

• Does your client actually have the borrowing capacity 
to retain an asset/assets sought to be retained? 

• Orders sought must be reasonably achievable and 
framed in collaboration with client

• Assembling/testing accounting/valuation evidence 
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Pre-action 
procedures 
for financial 
proceedings 

• Chapter 4 Part 1 of the new Rules and Schedule 1 set 
out the requirements to be complied with before 
filing an application for orders

• Key changes to the former pre-action procedures:

• The requirement for the parties to file a Genuine 
Steps Certificate at commencement (r4.01(4)) 

• The prospect of a court staying an application 
pending compliance (r4.01(1))

• Costs orders for non-compliance (r4.04(2))

• Costs orders against legal practitioner (r4.04(3))

• Filing of Undertaking as to Disclosure (r6.02(1))

• Filing of Financial Questionnaire (r6.06(5)(b)) 
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Disclosure –
Chapter 6 

• General duty to make full and frank 
disclosure of: 

• All information relevant to the 
proceeding in a timely manner

• Any document relevant to an issue in the 
proceeding 

• Rule 6.06 prescribes what is to be disclosed 
in financial proceedings and is wide-ranging 
– particularly when compared with former 
FCC rule 
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Offers of 
Settlement

• Chapter 4 – Rule 4.11 – mandates the 
making of a genuine offer to settle in 
property proceedings

• Irrespective of the rule requirement, the 
making of offers to settle all (or part) of 
proceedings is an essential aspect of case 
preparation 

• Make (and review) competitive offers to 
settle throughout the life of the proceedings 
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Case 
Pathway 

• First court event 

• Interim hearing (if required) 

• Dispute resolution 

• Compliance and readiness hearing 

• Trial management hearing (if required) 

• Trial 
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Affidavits

“I have made this [letter] longer than usual, 
only because I have not had the time to make it 
shorter.” 

- Blaise Pascal (1623-1662) 

Lettres Provinciales (1657) No. 16
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Affidavits 
(cont’d) 

• Essential characteristics of a persuasive affidavit:

• Concise and the evidence of the client not his/her legal 
representative

• Contains only relevant evidence in admissible form 

• Statements of fact – not assertions or conclusions or 
submissions/arguments 

• Addressed to only relevant issues

• Expressed in the client’s language (note in particular 
translation for non-English speakers)

• Contains appropriate concessions

• Addresses the facts which are contrary to interest 

• Avoids the usual grounds of objection

• Relevance

• Assertion 

• Conclusion 

• Opinion 

• Avoids unnecessary and irrelevant inclusion of voluminous 
annexures e.g. title searches
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Affidavits 
(cont’d) 

• Statutory test of relevance in s55 of the Evidence Act 
1995 (Commonwealth): 

Relevant evidence 

(1) The evidence that is relevant in a 
proceeding is evidence that, if it were 
accepted, could rationally affect 
(directly or indirectly) the assessment 
of probability of the existence of a fact 
in issue in the proceeding 

(2) In particular, evidence is not taken to 
be irrelevant only because it relates 
only to: 

(a) the credibility of a witness; or 

(b) the admissibility of other 
evidence; or 

(c) a failure to adduce evidence. 
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Affidavits 
(cont’d) 

• s56 provides: 

Relevant evidence to be admissible 

(1) Except as otherwise provided by this 
Act, evidence that is relevant in a 
proceeding is admissible in the 
proceeding. 

(2) Evidence that is not relevant in the 
proceeding is not admissible. 
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Affidavits 
(cont’d) 

• Common problems are:

• The assumption that annexing 
emails/correspondence to affidavits 
provides proof of the facts asserted 

• Discussion of entirely irrelevant topics 
e.g. circumstances of separation, lengthy 
history, conduct – absent Kennon claim 

• Content prepared by legal representative 
(e.g. schedule) not considered/adopted 
by deponent 

• Ignores the rules of evidence governing 
admissibility 
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Arbitration

• The essential task of a lawyer in a financial 
matter is to obtain for the client the best 
achievable fair result, in the least amount of 
time, and for the least cost. 

• Each of the pre-action procedures (Schedule 
1 clause 3); and the rules generally; and the 
central practice directions emphasise ADR.

• Necessarily mediation and/or arbitration fall 
to be considered as options for resolution. 

• Ability to design the form an arbitration is to 
take.  Avoids delay.  

• Interim determinations. 
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Major 
Complex 
Financial 
Proceedings 
List 

• Background and Purpose

• Criteria for inclusion 

• Case management pathway
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